


THE CENTRAL LAW JOURNAL. 


433 








The Central Law Journal. 





ST. LOUIS, MAY 7, 1886. 








CURRENT EVENTS. 





TELEPHONE Testimony.—All our ‘‘modern 
improvements,’’ railroads, telegraphs, gas- 
light, electric lights, etc., produce much liti- 
gation, and bring before the courts new prin- 
ciples, or more properly, perhaps, the appli- 
cation of old principles of law to new condi- 
tions and circumstances. The railroad more 
particularly has been a most fruitful source 
of litigation. One can hardly open a modern 
book of reports without encountering the fa- 
miliar abbreviation, ‘‘R. R. Co.,’’ and our 
old acquaintances ‘‘negligence,’’ and ‘‘con- 
tributory negligence.’’ The telegraph, too, 
has done something, but very much less, in 
furnishing business to lawyers, and employ- 
ment to courts, but the telephone, is as yet 
behind, and has evolved very few legal ques- 
tions. Itis young yet, however, and in due 
time, will, no doubt, do better. 

A rather singular case occurred a few days 
ago in a nisi prius court in this city, which 
brought up the question, whether a communi- 
cation by telephone was admissible in evi- 
dence, the person receiving the communica- 
tion not being able to recognize the voice of 
his interlocutor, nor identify him otherwise 
than by the fact that he had called up A. B., 
and that the party at the other end of the line 
stated that he was A. B. The ‘‘Central’’ of- 
ficial was not. called to prove that he had put 
the two numbers into communication, and the 
testimony of the witness amounted simply to 
this: that he had heard somebody whom he 
did not recognize, say that he was A. B., and 
that he accepted the proposition made by the 
witness. The question was, is such testimony 
competent as tending to prove that A. B. by 
that response to the telephonic inquiry, in- 
curred a civil liability? The court permitted 
it to go tothe jury ‘‘for what it was worth.’’ 

The only case which as yet we have been 
able to find, was decided by the Supreme 
Court of Kentucky.’ The facts were that A. 
desiring to talk over the telephone with B., 


1 Sullivan v. Kuykendall, 24 Am. Law Reg. 442. 
Vol. 22.—No. 19. 





asked the operator to call him. At A.’s request 
the operator conferred with B. by telephone 
and reported to A. what B. said. Upon be- 
ing called asa witness, the operator could 
not remember what B. said, but the court ad- 
mitted the testimony of A., and bystanders 
as to what the operator said that B. said; 
the trial court held that the testimony was 
competent. 

Upon appeal the Supreme Court took the 
same view, regarding the operator in the light 
of an interpreter,who has been held to be,for 
the purposes of his function, as the agent of 
both parties, and his declarations of what was 
said by them are admissible in evidence.” 





Jupic1aL Re-OrGanisttron. — The Texas 
Bar Association is agitating for a thorough re- 
organization of the judicial system of that 
State. So we infer from the receipt of a cir- 
cular letter signed by A. J. Peeler, President 
of the association, addressed to the lawyers 
in that State and designed to elicit their views 
on a dozen different questions as to changes 
of a very radical character. The followingis 
an abridgment of those questions: 

1. Do you favor a change of the judiciary 
article in the constitution? If so, should the 
amendments be made through the legislature 
or by a constitutional Convention? 

2. Do you favor two courts of last resort, 
civil and criminal? If so, how many judges 
in each? 

3. What is your plan for speedily dispos- 
ing of appeals? Intermediate appellate courts 
or additional judges? 

4. Do you favor intermediate courts of ap- 
peals? Give details. 

5. Are you satisfied with the existing jur- 
isdiction and organization of the district and 
county courts? 

6. Do youfavor separate trial courts for 
civil and criminal cases? 

7. Do you favor dispensing with juries in 
civil cases, if not altogether, in what classes 
of cases? 

8. What changes would you suggest in the 
procedure in district and county courts? 


2 Camerlin v. Palmer, 10 Allen, 589; Schearer vy. Har- 
per, 36 Ind. 536; 1 Greenl. Ev. § 163; 1 Phillips Ev., 


5 19. 
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9. Do you favor the enactment of a code 
of civil procedure, similar or analogous to the 
present code of criminal procedure? 

‘10. Can you suggest improvements in the 
practice of the Supreme or District Courts? 

11. Can you suggest any plan for dimin- 
ishing costs of litigation ? 

12. Can you make any other or further 
suggestions tending to improve the adminis- 
tration of justice? 

This is a very comprehensive series of con- 
undrums, and the gentlemen of the bar in 
Texas must unmuzzle their wisdom to solve 
them to their own satisfaction ang to that of 
each other. Although the catechism is a 
drag-net which takes in everything juridical, 
except the jurisdiction of justices of the peace, 
it is manifest that the real gravamen of the 
inquisition is the-crowded state of the dockets 
of the courts of last resort. In Texas as in 
most other States the ‘‘laws delay’,’ always 
too great for the patience of the plaintiffs, is 
intensified and aggravated by the fact that 
the judges of the Supreme Courts are over- 
worked,and unable to clear their dockets and 
decided causes within that indefinite period 
known to the law as a ‘‘reasonable time.’’ To 
remedy this, two courses are indicated, to in- 
crease the number of judges, or to establish 
intermediate appellate courts. In favor of the 
former, it may be said that ‘‘many hands, (or 
in this case heads), make light work,’’ and be- 
sides there can be no certainty when a de- 
cision has finally been pronounced, as to what 
is the law upon the point in question. The 
Intermediate Appellate Court may decide a 
case within its numerical jurisdiction which is 
final as between the parties, but settles no 
principle whatever. Six months or two years 
thereafter the court of last resort decides ‘the 
same point exactly the other way, and that 
settles the law. Meantime contracts have been 
made, property bought and sold, and other 
business engagements entered into upon the 
faith of the rulings of the intermediate court, 
which must in all like cases thereafter reverse 
itself and follow its leader. 

And yet in general, the intermediate ap- 
pellate courts have worked well enough. The 
Circuit Courts of the United States are within 
certain numerical limits and in certain classes 
of cases, courts of the last resort, and there 
has not been any very decided opposition to 





that part of the national judicial system. 
Much may be said on both sides of the ques- 
tion and the bar and the people of Texas 
would do well to give the subject very care- 
ful consideration. 








NOTES OF RECENT DECISIONS. 





BREACH OF ConTRACT BY ANTICIPATION.— 
In a late case decided in the Supreme Court 
of the United States,! further light is thrown 
upon the law relating to breach of contract 
by anticipation. The facts were; that Ding- 
ley an ice-dealer being overstocked in Sep- 
tember, 1879, agreed with Oler, that the lat- 
ter should take from him a quantity of ice to 
be returned in the year 1880. Dingley com- 
plied on his part with the contract and deliv- 
ered 3,246.25 tons of ice. In July 1880, he 
required Oler to returnthe ice, which he de- 
clined to do upon the ground that he had 
taken the ice as a matter of accommodation, 
when the price was very low (fifty cents per 
ton), that Dingley had then offered it at that 
price, that ice was then worth five dollars per 
ton, that Dingley had promised that Oler 
should not lose by the accommodation, and 
concludes : 

‘‘We must therefore decline to ship the ice 
for you this season, and claim as our right to 
pay you for the ice in cash at the price you 
offered other parties here,(that is, we presume 
fifty cents) or give you ice when the market 
reaches that point.’’ After a further inter- 
change of letters reiterating the respective 
views of the parties, the suit was brought in 
July 1880. 

It was conceded that under the contract 
the defendant had the whole shipping season 
of 1880 to deliver the ice, but the plaintiff 
contended that the letter of the defendant 
above quoted was a breach of the contract by 
anticipation, and that his right of action ac- 
crued upon its receipt. And of this opinion 
was the circuit court, which held that by his 
letter the defendant had renounced the con- 
tract, and that such renunciation before the 
expiration of the time allowed for the per- 
formance operated as a breach and gave the 
plaintiff a right of action. The Supreme Court 


1 Dingley v. Oler, Sup. Ct. Rep. 850. 
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however takes a different view, holding that 
under the contract the choice of time for the 
performance, within the time limited, the sea- 
son of 1880, was with the defendant ;* and 
that, as the defendant in declining to furnish 
the ite in July, when it was worth five dollars 
a ton, intimated his willingness to furnish it 
when, during the season, it should fall to the 
price at whichit had previously been offered 
by the plaintiff ‘‘to parties here,’’ had given 
himself an alternative. It regards the letters 
of the defendant as merely a refusal to deliv- 
erin July, but a promise to deliver later, and 
therefore not a renunciation of the contract, 
that he had still a locus penetentix. The court 
therefore held that the action, commenced 
before the expiration of the season of 1880, 
was prematurely brought. 

It is well settled both in England and 
America, that if, after an executory contract 
has been made, and before the time has ar- 
rived for its performance, one of the parties 
renounces it, a right of action immediately ac- 
crues to the other party for a breach of such 
contract. But the renunciation must be ex- 
press and explicit, or the performance must 
be rendered impossible by the act of the de- 
fendant. Thus if a man promises to marry a 
woman on a stated future day, and before that 


day, marries another woman, an _ action 
instantly accrues upon the marriage 
to the discarded woman.’ And if a man 


contracts to execute a lease on a future 
day, and before that time leases the property 
to another, there can be no question of his 
immediate liability.* It is necessary however 
that the renunciation should be definitive, not 
a mere intention to renounce, for of that, said 
Lord Campbell he may repent.’ In a later case 
the defendant had promised to marry the 
plaintiff when his father should die; but dur- 
ing his father’s lifetime, positively refused to 
perform his contract, and the court held that 
an action would lie during the lifetime of the 
father.* In this case it will be observed that 
however absolutely the defendant had re- 
nounced the contract he had not put it out of 
his power to execute it, and had still, per- 


2 Wheeler v. New Brunswick, etc, R. R. Co., 115 U. 
S. 29; s. c. 5 Sup. Ct. Rep. 1061, 1161. 

8 Short v. Stone, 8 Q. B. 358. 

4 Ford v. Tilev, 6 Barn. & Cr. 325. 

5 Hochster v. De La Tour, 2 El. & BI. 678. 

6 Frost v. Knight, L. R. 7 Exch. 111. 





haps in more senses than one, a locus peneten- 
tie? 

The same principle has been held in num- 
erous American cases. In Iowa,® two cases, 
in the first of which, a contract for the deliv- 
ery of personal property, the court states with 
emphasis, that the renunciation must be ex- 
press. In the other a breach of promise of 
marriage case, the defendant repented after 
the suit brought, but the court held that the 
jury could not consider such repentance, and 
abelated offer to marry either as a defence or 
in mitigation of damages. 

In an Illinois case, the court says: ‘‘Where 
the party agreeing to do an act at a future 
day, and before the day arrives, declares he 
will not keep his contractor do the act, the 
other party may act on the declaration and 
bring suit before the day arrives.’’ ° 

The rule as gathered from all these cases 
seems to be that when one party to a con- 
tract which is to be performed on or before a 
future day, makes known to the other that 
he will not comply with his engagement, the 
other party is entitled to regard such a dec- 
laration, as equivalent to a breach of the con- 
tract, although not technically such a breach, 
and bring an action at once without waiting 
for the expiration of the period limited for 
the performance. The only condition that 
seems to be attached to the operation of the 
rule, is that the repudiation of the contract 
shall be explicit and unequivocal. The Su- 
preme Court of the United States however, 
in Smoot’s case,” suggests another condition 
precedent to aright of action, to-wit: there 
must not only be an absolute refusal on the 
part of one contracting party to perform, but 
the other must understand that the refusal is 
earnest and absolute,for if he continues to urge 
and demand a performance of the contract, 
‘tit is plain that he does not understand it to 
be at an end.’’" This view is also sustained 
by English authority.” It is believed, how- 


7 Upon this subject see the following English cases: 
Danube, etc. Co. v. Xenos, 11 C. B. (N.S.), 152; Roper 
y. Johnson, L. R. 8 C. P. 167, 178; Avery v. Bowden, 
5 El. & Bl. 714; s. c. 6 El. & Bl. 953; Johnstone vy. Mil- 
ling, 16 Q. B. Div. 460. 

8 Crabtree v. Messersmith, 19 Iowa, 179; Halloway 
v. Griffin, 32 Iowa, 409. 

9 Fox v. Ketton, 19 Ill. 519; See alsoChamber, ete. v. 
Sallitt, 43 Ill. 519. 

1015 Wall. 36. 

ll Benjamin on Sales, 424. 

12 Avery v. Bowden, supra. 
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ever, to amount to little or nothing, for if one 
of two contracting parties brings suit before 
the time for performance has arrived, it is 
conclusive evidence that he fully understands 
that the other party was in earnest in repudi- 
ating the contract. ‘ 

In Massachusetts alone of all the American 
States in which the question has been raised, 
the opposite doctrine has prevailed. It was 
there held that, ‘‘an action for the breach of 
a written agreement to purchase land, brought 
before the expiration of the time given to 
purchase, cannot be maintained by proof of 
an absolute refusal on the defendant’s part 
ever to purchase.’’ * The ruling is not put, 
as might have been supposed, on the ground 
of the statute of frauds, as the agreement in 
question related to lands, but was in absolute 
negation of the doctrine held in Hochster v. 
De La Tour," and the cases which followed it. 
The court says: ‘‘A renunciation of the 
agreement by declarations or inconsistent 
conduct before the time of performance, may 
give cause for treating it as rescinded, and 
excuse the other party from making ready for 
performance on his part. * * * * But 
we are unable to see how it can, of itself, 
constitute a present violation of any legal 
rights of the other party, or confer upon him 
a present right of action. * * * The true 
rule seems to us to be that in order to charge 
one in damages for breach of an executory 
personal contract, the other party must show 
a refusal or neglect to perform at a time when, 
and under conditions such that he is or might 
be entitled to require performance.” ‘‘Such,”’ 
the court adds, ‘‘was undoubtedly the inter- 
pretation of the common law in all the earlier 
decisions.’’ 

In this respect Massachusetts is isolated, 
and for once has failed to ‘‘keep up with the 
procession.’’ 





Accwent Po.icy—Svuicipe.—In our last 
issue we noticed the very interesting case of 


13 Daniels v. Newton, 114 Mass. 530. 

4 Supra. ’ 

15 Frazier v. Cushman, 12 Mass. 277; Pomroy v. 
Gold, 2 Metc. 500; Hapgood v. Shaw, 105 Mass. 280. 

16 Philpotts v. Evans, 5 Mees. & W. 475; Ripley v. 
McClure, 4 Exch. 345; Lovelock vy. Franklyn, 8 Q. B., 
371. 





Crandall v. Accident etc. Co.,” in which it 
was held that, when a person holding an acci- 
dent policy commits suicide by hanging him- 
self while insane, his death is in contempla- 
tion of law, an accident, within the terms of 
the policy, and that the insurance company is 
liable. The policy excepted death caused 
‘‘wholly or in part by bodily infirmities or 
disease.’” Approving the general line of 
argument which led to this conclusion, we 
asked: ‘‘Now has this expression, ‘in part,’ 
no significance whatever? And if any, what 
does it mean? Can it be, that under that ex- 
pression a remote cause can be admitted to 
be ‘in part,’ and concurrently with the prox- 
imate, the cause of death? Cannot the insan- 


| ity of the person, who took his owh life, be 


regarded as in part the cause of his death? 
On this point we are not entirely satisfied.’’ 
Since writing this, our attention has been 
called to several authorities, which tend 
strongly to answer our questions in favor 
of the conclusion reached by the court. 
In one of the cases,!® there was an ex- 
ception in the policy of deaths caused by 
‘‘fits,’’? and yet the court held that the as- 
sured, having a fit, and while in it, falling on 
the track of a railway, and being immediate- 
ly killed by a locomotive, died by accident, 
and not by the fit. And in that case the 
policy excepted deaths caused by fits ‘‘di- 
rectly or jointly-with accidental injury.”’ 
The word ‘‘jointly’’ in this case seems to be 
equivalent to the words ‘‘in part’’ as used in 
the Crandall policy. The court said in this 
case: ‘‘But it is essential * * that it should 
be made out that the fit was a cause in the 
sense of being the proximate and immediate 
cause of death.’ From this it would seem 
that the disease or disability which is except- 
ed in the policy must be ‘‘jointly,’’ or ‘‘in 
part,’’ concurrent with the accident in the 
proximate cause of the death. It is not suf- 
ficient that it renders possible the proximate 
cause of death, the accident. If this is as 
we are inclined to think, the proper view, the 
insanity in the Crandall case, and the fit ,in 
the Lawrence case, were not parts of the 
proximate cause of death, but the secondary 
or remote cause. the causa causans, and can- 


17 See Cent. L. J., Vol. 22, p. 413; 
18 Lawrence vy. Accidental, ete. Co. 7 L. R. (Q. B. 
Div.), 216. 
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not therefore be regarded as operating 
‘jointly or in part’’ with the accident to 
produce the death. An analogous case may 
oe cited in support of this view.” A man 
sold gunpowder to a small boy, he kept it 
several days, with the knowledge of his 
mother, and afterwards was injured by its 
explosion. Suit was brought against the 
vendor, but the court held that he was not 
legally responsible, that the sale of the pow- 
der was not the immediate or proximate cause 
of the injury. And yet the sale of the pow- 
der to the boy rendered the explosion possi- 
ble, just as the insanity rendered possible 
the accident by which Mr. Crandall came to 
his death. 

There is, however, another reason equally 
strong, perhaps stronger, why the saving 
clause, relied upon to protect the Insurance 
company, should fail to do so. That clause 
is an exception to the general obligation 
which the company assumed. The rule is, 
that words of exception shall be construed, 
in cases of doubt, mest strongly against the 
party in whose favor they are introduced.” 
If, therefore, there is any doubt whether by 
the ‘‘in part’? exception, was meant a proxi- 
mate or remote cause, the construction should 
_ be that the cause meant was a proximate 
cause, and that construction would manifest- 
ly defeat the defense relied upon. 





PracTICcE—UNsworn STATEMENTS OF Coun- 
sEL.—The Supreme Court of Michigan re- 
cently found it necessary to decide in a crim- 
inal case,” that the unsworn statements of 
the prosecuting attorney, of what he alleged 
to be facts within his own knowledge, could 
not be given to the jury, nor treated by them 
as evidence. He said that he ‘‘knew the de- 
fendant took the money.’’ As the trial court 
failed to exclude this statement from the jury 
by an express instruction, the duty devolved 
upon. the Supreme Court of reversing the 
judgment. It isa little remarkable that so 
very simple and elemental a principle of law 
should need judicial declaration, that a trial 
should be conducted in so slip-shod a manner 
as to render such an adjudication necessary, 
and that a prosecuting officer should so far 
exceed the privileges of his office. 


19 Carter v. Towne, 103 Mass. 507. 

20 2 Whart. Contr. § 677. 

21 People v. Dane, 8S. C. Mich., February, 1886, Rep. 
p. 535. 





BONA FIDE HOLDER OF NEGOTIABLE 
PAPER.—WHAT IS BAD FAITH. 





os 


. Ordinary Rule. 
2. Exceptions. 
8. Kinds of Notice, 
A. Actual. J) 
B. Implied. a 
. Notice given by the conditions of the instrument. 
. Notice given by facts and circumstances surronnd- 
ing the instrument. 
A. Degree of care required. 
a. United States Supreme Court decisions. 
b. Other decisions. 
B. Notice presumed from great discount in its 
purchase. e 
C. Presumed from other circumstances. 


oo 


1. Ordinary Rule.—It is a well settled 
proposition of law, that whoever becomes the 
holder of negotiable paper, in good faith, be- 
fore it is due, for value, in the due course of 
trade, and without notice of facts which im- 
peach its validity between antecedent parties, 
will hold it free from all the equities between 
the original parties.! 

2. Exceptions.—There are some exceptions 
to this rule and instances in which no one can 
become a bona jide holder; as where the note 
is given for an article forbidden by statute,’ 
or for an illegal or immoral purpose;* or 
where the maker, without negligence on his 
part, is tricked into signing a paper or note 
which at the time he did not intend to sign as 
a note, and did not know that it was a note,* 


1 Dan. on Negl. Inst. Sec. 769, e¢ seq; Murray v. 
Lardner, 2 Wall. 116. 

2 Woods v. Hynes, 7 Scam. 103. It must be forbidden 
by statute,if not so declared, illegality of the consider- 
ation will not avoid it in the hands of an innocent hol- 
der. See Cazet v. Field, 9 Gray, 329; Converse v. Fos- 
ter, 32 Vt. 828; Meadow v. Bird, 22 Ga. 246; Johnson 
v. Meeker, 1 Wis. 436; 3 Kent’s Com. 78, et seq. 

8 See infra, 35, and supra, 2. 

4It seems to be almost impossible that any one could 
place his name to a paper and not be guilty of such 
negligence, as between himself and third parties as 
would make him liable. To hold to the contrary, cer- 
tainly hampers and injures the free circulation of com- 
mercial paper, and avoids the old and just equitable 
rule, that where one of twoinnocent persons must suf- 
fer, he who has made it possible for the wrong to have 
been done, must bear the loss. But in recent years the 
courts have held that it is possible for a person to sign 
a note, and still not be liable to an innocent purchaser. 
A curious case was brought to the attention of the Su- 
preme Court of Pennsylvania, Brown v. Reed, 79 Pa. 
St. 370, a few years ago, which shows man’s ingenuity, 
and is perhaps a case where the maker was justly held 
not tobe liable. The note was so drawn that it could 
be cut in two parts ata certain place, one part of which 
was a negotiable note, complete in ,all its parts. But 
while it continued whole, in which condition the ma- 
ker signed it, it was nothing more than a contract. 
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or where the note has been materially altered 
or forged,* or where it has been procured by 
fraud and duress,® or where the maker is in- 
capable of contracting. 


The following is a copy of the instrument the maker 
signed: 
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It had been deftly cut in two between the word “or” 
and “‘bearer,” “dollars” and “worth,” “without” and 
“appeal,” and |*Brown” and “agent.’”? This case is 


cited in National Bank v. Johns, 46 Am. R. 515, in. 


which the court thinks that the maker should not be 
held upon the above instrument on the ground of for- 
gery and alteration. This last cited case is very full, 
and contains quite an extended examination of a great 
number of cases. As to courts which have held that 
the maker can be excused, if not guilty of negligence, 
see the following cases: Putnam v. Sullivan, 4 Mass. 45; 
Foster v. McKinnon, 4 C. P. 704; Whitney v. Snyder, 
2Lans. 477; Gibbs v. Linabury, 22 Mich. 479; Ander- 
son v. Walter, 34 Mich. 113; Walker v. Egbert, 29 Wis. 
194; Kellogg v. Steiner, Id. 626; Butler v. Cairns, 37 
Id. 61; Taylor v. Atkinson, 54 Ill. 196; Briggs v. Ewart, 
51 Mo. 245; Cline v. Guthrie, 42 Ind. 227; Decamp v. 
Hanna, 29 Ohio St. 467; Chapman v. Rose, 56 N. Y. 
137; Bigelowon Notes and Bills, 582. For the con- 
trary, however, see the following: First Nat’! Bank v. 
Johns, 22 W. Va. 520; 46 Am. R. 515; Abbott v. Rose, 
62 Me. 194; Bank v. Smith, 65 N. H. 593; Douglass v. 
Matting, 29 Ia. 488. 
5 See 4. 


6 Loomis v. Ruch, 56 N. Y. 465; Ist Nat’l Bank v. 
Green, 43 N. Y. 266. 





Itis not my purpose to attempt to examine 
all these exceptions in this article, ‘put to con- 
fine myself to a review of some of the deci- 
sions as to what degree of care a purchaser 
must exercise, in making his purchase, in or- 
der to be bona fide, and what facts will con- 
stitute sufficient notice of the equities exist- 
ing between the original parties to deprive 
him of his rights as a bona jide purchaser. 

3. Kinds of Notice.—A. Notice may be 
actual or express, as whenthe maker or some 
other person notifies the purchaser of the in- 
firmities of the note. This kind of notice, 
whether or not it existed, is a simple question 
of fact for the jury, and if shown to have 
existed, it is prima facie, but not conclusive 
evidence of bad faith... But mere rumor, 
though the purchaser heard of it, is not 
enough.’ B. Notice may be implied or con- 
structive either from the condition of the in- 
strument itself, or from the circumstances 
surrounding it; and it is to this class of no- 
tices that the following remarks will be more 
particularly addressed. 

4. Notice from the Condition of the Instru- 
ment Itself.—A person who takes a note which 
upon its face appears dishonored, cannot be 
allowed to claim the privileges of a bona jide 
holder. If he chooses to take it under such 
circumstances, he takes it with all the infirm- 
ities belonging to it, and isin no better con- 
dition than the person from whom he received 
it; ° where he receives it with such marks on 
its face he must be presumed to have knowl- 
edge of the import of those marks ; as where 
the note shows that it is given to a person in 
trust capacity," as guardian or agent; or 
where the note bears imprints on its face that 
it has been tampered with, as where it shows 
marks of erasure, etc.” 

If the alteration is in any way perceptible, 
the purchaser takes it at his own peril; * and 
where the face of the note is such as would 
excite suspicions in the mind of an honest, 
careful and prudent man, he cannot be said 
to be a bona fide purchaser. The rule is quite 
different here from what it would be, where 


7 Lord v. Wilkinson, 56 Barb. 

816 N. H. 332. 

9 Andrews v. Pontes, 13 Pet. 65. 

10 Fowler v. Brently, 14 Pet. 318. 

11 McMaster v. Dunbar, 2 La. 577; Holmes v. Car- 
mon, 1 (Free) Miss. 408. 

2 Angle v. Iris Co., 92 U. 8. 341. 

13 Garrard v. Hadden, 67 Pa. 82. 
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the note itself shows no evidence whatever of 
its infirmities. Here the purchaser must ex- 
ercise due care and caution. 

5. Notice of Facts and Circumstances other 
than those that Appear on the Instrument It- 
self.—A. What diligence must the purchaser 
exercise in making his purchase, or with what 
degree of negligence is he chargeable, be- 
comes an important question in discussing 
this subject. a. One of the earliest leading 
cases, and one which discusses the subject 
fully, is that of Goodman vy. Simmons," 
which went to the Supreme Court of the United 
States upon error from the Circuit Court. 
The error complained of was, that the court 
had erroneously charged the jury, ‘‘that the 
title of the holder of a negotiable instrument, 
acquired before maturity, is not protected 
against the prior equities of the antecedent 
parties to the note, where it was taken without 
inquiry, and under circumstances which ought 
to have excited the suspicions of a prudent 
and careful man.’’ 

In delivering the opinion in this case de- 
ciding the instruction to be erroneous, Justice 
Clifford says: ‘‘The mere want of care and 
caution which was the criterion assumed in 
the instruction falls far below the true stand- 
ard required by law, which is knowledge of 
‘the facts and circumstances which impeach 
title. Every one must conduct himself hon- 
estly in respect to antecedent parties, when 
he takes negotiable paper in order to acquire 
a title which will shield him against all prior 
equities. While he is not obliged to make 
inquiries, he must not shut his eyes to the 
means of knowledge which he knows are at 
hand.”’ 

This decision was reviewed in the case of 
Murray v. Lardner,” in which the court, Jus- 
tice Swayne, delivering the opinion, says: 
‘*That the suspicions of defect in title, or the 
knowledge of circumstances which would ex- 
cite such suspicions in the mind of the pru- 
dent man, or gross negligence on the part of 
the taker at the time of the transfer, will not 
defeat the title. That result can only be 
produced by bad faith on his part. Such is 
the settled law of this court, and we feel no 
disposition to depart from it. The rule may 
be said to resolve itself into a question of 


14 20 How. (U. 8,), 343. 
15 2 Wall. (U. S.), 110. 





honesty or dishonesty, for guilty knowledge 
and wilful ignorance, alike involve the result 
of bad faith. They are the same in result; 
where there is no fraud there can be no ques- 
tion.”’ 

b. In Johnson v. Way,” overruling Bassett 
v. Avery,’ and McKesson v. Stanbery,'* the 
Ohio Supreme Court arrives at the conclusion 
that, in order to defeat the right of recovery 
of a holder of negotiable paper, it is not suf- 
ficient to show that he took it under circum- 
stances which ought to excite suspicions in 
the mind of a prudent man. To have that 
effect it must be shown that he took it under 
circumstances tending to show bad faith, or 
fraud in the taking of such paper, and though 
not conclusive in themselves, such circum- 
stances are admissible in evidence, and the 
establishment of such bad faith or fraud, 
whether direct or circumstantial evidence, 
subjects the holder of paper so taken, to de- 
fenses existing between antecedent parties. 

In another case it was said that the holder 
is not bound to make inquiry, and mere neg- 
ligence, however gross, not amounting to 
wilful and fraudulent blindness, while it 
would be evidence of mala fides, it is not the 
same thing.” 

In Magee v. Badger,” it was said that the 
holder does not owe to the party who puts 
such paper in circulation, the duty of active 
inquiry to avert the imputation of bad faith. 
The rights of the holder are to be determined 
by the simple test of honesty and good faith, 
and not by mere speculation as to his proba- 
ble diligence or negligence. 

Other courts have made use of language to 
the same import, as ‘‘Nothing but clear evi- 
dence of knowledge or notice of fraud or 
mala fides can impeach the prima facie title of 
the holder taken before maturity.” 

There are some few courts that yet hold 
that the purchaser must exercise due care 
and caution, but the vast majority hold in ac- 
cordance with the above cited decisions. 

The law was thus declared by that great 
judge, Lord Mansfield, who is so justly styled 


16 27 Ohio St. 383. 

17 15 Ohio St. 381. 

18 3 Ohio St. 156. 

19 Bank v. Hooper, 47 Md. 115; 17 Am. Law Reg. N.S. 
532. 

20 34 N. Y. 247. 

21 Moorehead v. Gilmore, 77 Pa. 118. 
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the father of negotiable paper, in 1760, in the 
case of Miller v. Race,” and so it remained 
unchallenged for sixty years, when its cor- 
rectness was questioned by Chief Justice 
Abbott, in Gill v. Cubitt,” but it only re- 
mained questionable during his continuance 
on the bench, which was for about twelve 
years, after which, to the present time, it has 
remained the law in England.™ 

From the case of Gill v. Cubitt all the con- 
trary decisions derive their authority, but it 
was expressly overruled in Denman v. Thom- 
son.” 

B. Knowledge Denied or Presumed on <Ac- 
count of the Great Discount at which the note 
is Purchased.—The holder must have paid 
value for the note, and if he should buy it 
for a ‘‘song,’’ he might be conclusively pre- 
sumed not to have acquired it in good faith. 

Some courts have laid down the rule, which 
seems to me to be just and wise, that he must 
have paid a fair and reasonable price for it. 
A great lawyer* has said ‘‘That an unim- 
peachable title is only acquired when a fair 
and reasonable price is paid for the paper, 
and where the consideration is grossly inad- 
equate to its market value, the equitable 
rights of third persons can not be excluded.’’ 

In this case it was held that the mere fact 
that a note of $2500 was purchased for $1250, 
was not sufficient to destroy the good faith of 
the purchaser, but was amatter of evidence, 
which might go to the jury. 

In Daniels v. Wilson,” a note for $280 
was purchased for $150, and it was held that 
it was not error for the jury to give the hol- 
der a verdict for the whole amount. 


Where a banker purchases notes, on far- 
mers residing in the vicinity, of a stranger 
known to be engaged in the business of selling 
patent churns through the country, the notes 
being offered for sale at an unusually large 
discount, the fact of the proposed large dis- 
count, being a suspicious circumstance, is 
enough to put a reasonably cautious person 
on inquiry as to the consideration of the note, 


2 7 Burrow, 452. 

33 B.& C. 466. 

44 Ad. & E. 470. 

2% C. J. Ranney in Bailey v. Smith, 14 Ohio St. 405; 
See Goldsmith v. Lewis, etc. 12 Barb. 41. 

621 Minn. 531.! 

27 Auten v. Gruner, 90 Iil. 300. 





before buying, and without such inquiry, he 
is not a bona fide purchaser.* 

So where notes to the value of $100, se- 
cured by mortgaye, were purchased by the 
plaintiff for $30, it was held that he could 
properly be held not to be a bona fide pur- 
chaser.” 

In Dewitt v. Perkins,® it was held that the 
purchasing of a note of $300 for $5, against 
a solvent maker, was very strong, if not con- 
clusive evidence of bad faith. 

To the same effect where a note of $333.33 
was purchased for $125,*! and likewise where 
$50 was paid for a note of the face value of 
$300.” 

However, in Citizens’ Bank v. Ryman, it 
was held that the bank could very properly 
be found to be a bona jide purchaser of notes 
for which it paid three-fifths of their face 
value, in the absence of the proof of their 
real value. 

In the leading case of Phelan v. Moss,* 
the evidence showed jhat the note was drawn 
on June 10, for $250, and was sold on Nov. 
16, before it was due, for $100. That the 
plaintiff purchased the note from a stranger, 
who said his name was W. B. Goff, that he 
did not know what the note was given for; 
that he had gotten it in New York on trade. 
Held, that the plaintiff could recover, and 
that there was not sufficient evidence to give 
him notice of the infirmities, or defenses ex- 
isting against the note. 

In Cannon vy. Canfield,” a note of $100 
was sold for $50, this, the court says, might 
of itself be ground of suspicion, but the de- 
fendant (in error) testified that he did not 
regard the note as collectible, and that he did 
not want to purchase it, and there was no 
testimony tending to show that the plaintiff 
(in error) was able to pay his debts, and that 
the defendant could fairly be held to be a 
bona fide purchaser. 

It has, however been held that where a 
note was fraudulently procured without neg- 
ligence on the part of the maker, that he can 
set up the fraud as against a purchaser who 


2% Smith v. Jansen, 12 Neb. 125; 41 Am. R. 761. 
29 22 Wis. 474. 

% Hunt v. Sandford, 6 Yerg. 387. 

$1 Gould v. Stevens, 43 Vt. 125; 5 Am. R. 265. 

%2 12 Neb. 541; 41 Am. R.771. 

33 67 Pa. St. 67. 

*% Cent. Law. Jour. vol. 13, 156. 

% Milliard v. Barton, 13 R. I. 601; 43 Am. R. 51. 
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paid less than the face value.” It seems, 
however, from an examination of this case, 
that the maker was not permitted to set up 
this fraud on account of the discount at which 
the holder purchased the note, but from the 
fact that the note was procured from him by 
fraud, without negligence upon his part. 

Yet the court makes use of the following 
language; ‘‘The admission here is, not that 
the plaintiff gave full value, but that he was 
a holder for a valuable consideration. The 
latter might be enough in some cases, but in 
a case like this, where the defense is fraud, 
alteration or forgery, the fact that the plain- 
tiff purchased the note for a sum much below 
its face, even if he did not know of any equi- 
ties between the original parties, might be a 
circumstance tending to show that he wilfully 
shut his eyes to the means of knowing the 
facts.”’ 

The best rule seems to be that laid down 
by the Ohio courts, and that if the purchaser 
pays honestly, according to his information 
and belief what it is fairly and reasonably 
worth, he will not be deprived of his rights 
as a bona fide purchaser, even though it be 
much less than its face value.” 

C. Other Circumstances Which May Imply 
Notice.—It has been held that a note obtained 


‘by fraud and duress and without considera- 


tion is void in the hands of a third pevson, 
who is a general buyer of the payee’s notes 
knowing his fraudulent practices in obtaining 
them.** 

The court in this say, ‘‘ We think the plain- 
tiff understood the payee’s methods, that he 
knew that the payee deliberately proposed to 
practice fraud, if necessary, to get rid of his 
wares, and that he was not only put upon in- 
quiry, but we think he bought the notes in 
bad faith, and is not an innocent purchaser. 

In the recent case of Mitchell v. Catching™ 
in the United States District Court, it was re- 
luctantly held, that, although the plaintiff 
suspected that the note was given for a gam- 
bling contract (option contract), and that he 
knew the parties from whom he purchased it 


% Farrell vy. Lovett, 68 Me. 326; 28 Am. R. 61. 

87 Ormsbee v. Howe, 54 Vt. 182; 41 Am. R. 841. 

38 20 Cent. Law Jour. 464. : 

See Cunningham v. Bank, 17 Cent. L. J. 470; 79 Ill. 
328; 83 Id. 33; 52 Wis. 594; [55 Id. 354; 58 Ia. 713; 65 
Me. 574; 71 N. Y. 426; 39 Mich. 337; 6 Mo. App. 296; 
101 Mass. 145; 55 Pa. St. 296; 1 Dan. on Neg]. Int, 807. 





were engaged in that business, still if he 
actually knew nothing about it, he could re- 
cover. 

The court, Judge Brewer, however says: 
‘‘That it is a sore temptation to ignore the 
law laid down by the Supreme Court (U. S.), 
and say that a man buying under such cir- 
cumstances does not buy as a bona fide pur- 
chaser.”’ 

If the rule that these option contracts are 
illegal, the notes given for them are void, ab 
initio and could not have been collected.” 

In another case it was shown that on the 
12th of Sept. 1865, the plaintiff had some 
bonds stolen; that on the morning after the 
theft he placed a notice in the defendant’s 
bank with the number and description of the 
stolen bonds; that one of the notices was 
marked ‘‘cashier’s desk,’’ and that several 
others were piaced in other parts of the bank ; 
but the cashier testified that he did not see or 
know anything of the notices. It was held 
that the bank was a bona fide holder.” 

Advertisement of loss is not competent tes- 
timony unless brought home to the trans- 
feree ; * but evidence from which it is proba- 
ble that the advertisement was seen—for in- 
stance, that he took or habitually read the 
paper is enough to go to the jury.* 

In another case it was said, that if the pur- 
chaser had a belief that the note was tainted 
with fraud, although he had no idea what the 
particular fraud was, he might be held not to 
be a bona fide purchaser. 

All the authorities, or at least those which 
are recognized as stating the law as it now ex- 
ists, indicate the true rule to be, by which the 
rights of the holder are to be determined, 
the simple test of honesty and good faith. 
If the purchaser acts honestly, although with 
great ignorance and gross negligence he is 
still bona fide. Bad faith cannot be inferred, 
it must be proven. Each purchaser must be 
judged by his own particular case, and its 
particular surroundings. A sharp, shrewd 
business man might be held under circum- 
stances, which would entirely exonerate a 
person not accustomed to the business ways 
of the world. We find ourselves again brought 


# Parson on Notes and Bills, 258. 

4l Id; See Kellogg v. French, 14 Gray. 354. 

4 49 Ill, 220. 

48 Magee v. Badger, 34 N. Y. 247; Fowley v. Brently, 
14 Pet. 318, with valuable note in L. C. P. co-edition. 
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to the only test which can furnish a true rule: 

Was he honest in his purchase? Did he act 

honestly? Did he procure the note, without 

intent to wrong anyone? Wm. M. Rocket, 
Springfield, Ohio. 








CONSTITUTIONAL LAW—CORPORATIO N— 
FRANCHISE. 





THE NEW ORLEANS WATER WORKS COMPANY 
Vv. RIVERS. 





Supreme Court of the United States, December 7, 
1885. 


1. The charter of the New Orleans Water Works 
Company, granting to that corporation the exclusive 
privilege of supplying New Orleans and its inhabitants 
with pure and wholesome water from the Mississippi 
river, by means of mains and pipes placed in the 
streets, public places, and lands of that city—reserving 
to the city council authority to grant to any person, 
contiguous to that stream, the privilege of laying pipes 
to the river, exclusively for his use—constitutes a con- 
tract within the meaning of the contract clause of the 
Constitution of the United States. 


2. The clause of the present Constitution of Louis- 
iana abrogating the monopoly features of existing cor- 
porations, other than railroad corporations, is inoper- 
ative in respect of the charter of this company, which 
was granted before the adoption of that instrument. 


3. An ordinance of the city council of New Orleans 
authorizing the lessee of the St. Charles Hotel in that 
city, distant many blocks from the Mississippi river,to 
supply that hotel with water, by means of pipes and 
mains laid in the streets of that city, is a violation of 
the company’s contract with the State, and, therefore, 
void. 


4. The principles announced in New Orleans Gas- 
light Company v. Louisiana Light and Heat Produc- 
ing and Manufacturing Company held to govern this 
case. 


Appeal from the Circuit Court of the United 
States for the Eastern District of Louisiana., 
Harlan, J. delivered the opinion of the court. 
This suit was commenced by bill in equity filed 
by the New Orleans Water Works Company, a 
corporation of Louisiana,agaivst Robert C. Rivers 
a citizen of the same State. A demurrer having 
been interposed and sustained, the bill was dis- 
missed. The present appeal raises the question 
whether the plaintiff is entitled, under the allega- 
tions of its bill, to the relief asked. * are: 
The general object of the suit is to obtain a de- 
cree perpetually enjoining the defendant from 
laying pipes, mains, or conduits in the streets or 
public ways of New Orleans, for the purpose of 
supplying the St. Charles Hotel in that city, dis- 
tant six or seven blocks from the Mississippi river, 
with water from that stream. The plaintiff rests 
its claim to relief upon the ground that it had, by 
valid contract with the State and city, the exclu- 
sive right, for the full term of fifty years from 





March 31, 1877, of supplying the city of New Or- 
leans and its inhabitants—other than those con- 
tiguous to the Mississippi river—with water from 
that stream, by means of pipes and conduits placed 
in the streets of that city; and that the obligation 
of that contract was protected by the Constitution 
of the United States against impairment by any 
enactment of the State. The defendant bases his 
right to proceed with the construction of pipes, 
mains, and conduits upon an ordinance of the 
common council of New Orleans, adopted No- 
vember, 15, 1882, enacted, as he contends, in pur- 
suance of authority conferred by the constitution 
and laws of Louisiana. 


The case made by the bill, the allegations of 
which are admitted by the demurrer, is substan- 
tially as follows: ‘ 

By an act of the legislature of Louisiana, ap- 
proved April 1, 1833, the Commercial Bank of 
Louisiana was incorporated. It is stated by coun- 
sel to have been at that fime the policy of the 
State to attach, as a condition of all banking char- 
ters, the construction of some work of public util- 
ity. At any rate, it appears that this bank was in- 
vested with authority to purchase and hold prop- 
erty necessary to carry into complete effect the 
object of its charter, which was declared to be 
“the furnishing of the city with good and whole- 
some water;”’ that it was given ‘the exclusive 
privilege,’’ from and after the date of its charter, 
of “supplying the city and inhabitants of New 
Orleans and its faubourgs with water from the 
Mississippi river, by means of pipes and conduits, 
and for erecting, constructing, or working of any 
necessary engine; ”’ that, to that end, it could lay 
and place any number of conduits, pipes, and 
aqueducts, on or over any of the lands or streets 
of New Orleans and its faubourgs; °*’ that the city 
might within a prescribed time, subscribe for five 
thousand shares of the capital stock of the com- 
pany, not subject to deduction, to be paid for by 
city bonds; redeemable in forty years, and bear- 
ing an annual interest not exceeding five per cen- 
tum, payable half-yearly; and might, at any time 
after the expiration of thirty-five years from the 
passage of the act, purchase the water-works con- 
structed by the bank. 


The city made the subscription authorized by 
the act, issuing its bonds in payment therefor; and 
the bank constructed an extended system of wa- 
ter-works, which it managed and operated for the 
full term of thirty-five years, at the end of which 
period, in 1868, the city, exercising the privilege 
reserved by the State, took pessession of and pur- 
chased the water-works at the appraised value of 
$2,000,000, paying, for the bank’s interest, in city 
bonds, redeemable in forty years, the sum of $1,- 
393,400. The balance of the appraised value rep- 
resented the city’s interest by original subscrip- 
tion and by purchase subsequently from 
stockholders ; upon such payment being 
made, the bank, as it was bound to do, 
transferred to the city an absolute, complete title 
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to the water-works property, and to all the rights, 
privileges, and immunities which it possessed. 

The city managed and controlled the property 
for several years, during which period it became 
seriously embarassed in its finances. That it might 
be relieved from such embarrassment, the legisla- 
ture of Louisiana, in 1877, passed an act entitled, 
‘‘An act to enable the city of New Orleans to pro- 
mote the public health, and to afford greater se- 
curity against fire, by the establishment of a cor- 
poration to be called the New Orleans Water 
Works Company; to authorize the said company 
to issue bonds for the purpose of extending and 
improving the said works, and to furnish the in- 
habitants of the city of New Orleans an adequate 
supply of pure and wholesome water, and to per- 
mit holders of the water-works bonds to convert 
them into stock, and provide for the liquidation of 
the bonded and floating debt of the city of New 
Orleans.”’ 

By that act, the New Orleans Water Works 
Company was created a corporation, witha capi- 
tal stock of $2,000,000, to which the mayor of 
New Orleans was directed, as soon after the elec- 
tion of directors as the city council should deter- 
mine, to transfer the water-works and all the 
property appurtenant thereto. The company was 
required, immediately after its organization, to is- 
sue tothe City, stock to the amount of $606,600, as 
full paid and not subject to assessment, and one 
additional share for every hnndred dollars of wa- 
ter-works bonds which the city had theretofore 
taken up and extinguished by payment, exchange 
or otherwise—the residue of the stock to be re- 
ceived and surrendered to the city for the benefit 
of the holders of water-works bonds who might 
elect to exchange them for stock of the company, 
and the bonds so exchanged to be cancelled. 

The act provided, among other things, that the 
Water Works Company shall own and possess the 
privileges acquired by the city from the bank; that 
it shall have for fifty years from the passage of 
this act, ‘‘the exclusive privilege of supplying the 
city of New Orleans and its inhabitants with wa- 
ter from the Mississippi, or any other stream or 
river, by mains or conduits, and for erecting and 
constructing any necessary works or engines or 
machines for that purpose;*’ may purchase or 
lease such lands or lots of ground, and construct 
such dykes, mounds, or reservoirs, as may be re- 
quired for securing and carrying ‘‘a full supply of 
pure water to said city and its inhabitants;’’ for 
which purpose, it could lay and place conduits, 
pipes or aqueducts in the streets, public places and 
lands of the city, taking care not to obstruct com- 
merce or free circulation; that the city might use 
water from the pipes and plugs of the company 
then laid, or thereafter to be laid, free of any 
charge, for the extinguishment of fires, cleansing 
of the streets, and for the use of all public build- 
ings, public markets, and charitable institutions; 
that the company should place, free of any charge, 
for public purposes, two hydrants of the most ap- 





proved construction in front of each square where 
a main pipe was laid; that wherever main pipes 
are laid it shall be the duty of the company to 
supply water, for alithe purposes mentioned, at 
all times during the continuance of its charter, in 
consideration whereof its franchises and property, 
used in accordance with its charter, were exempt- 
ed from taxation, State, municipal and parochial; 
that immediately after its organization the com- 
pany shall proceed to the erection of new works 
and pipes, sufficientin capacity to furnish a full 
and adequate supply of water, to be drawn from 
the Mississippi river or elsewhere, as might be 
judged most expedient, such new works and pipes 
to be commenced within twelve months from the 
passage of the act, and be completed within four 
years, so as to give an adequate supply of water 
to the people of New Orleans, exclusive of the 
Fifth District; that, if the work was not done as 
prescribed, the company should forfeit all exclu- 
sive privileges granted to it, and the city might 
contract with any one else for a supply of water, 
and appropriate the property of the company; 
that, after the completion of the new works and 
pipes, the company should, from time to time, as 
the wants of the population required, and when 
the estimated revenue on the cost of such exten- 
sion should equal ten per centum, extend its works 
throughout the entire limits of the city and sub- 
urbs, as then or thereafter established: and that 
any failure of the company to comply with these 
provisions should work a forfeiture of its charter. 
While the act gave the company the right to fix - 
the rate of charges for water, that right was sub- 
ject to the condition that the net profits should 
not exceed ten per cent. perannum. At the ex- 
piration of fifty years from the organization of the 
company, the city was given the privilege of buy- 
ing the works, pipes, etc., at a valuation to be 
fixed by experts; and, if the city did not pur- 
chase, the company’s charter should be ipso facto 
extended for fifty years longer, ‘“‘but without any 
exclusive privilege or right to supply water,” ac- 
cording to the provisions of the charter. 

In addition to authority to increase its capital 
stock, the company was empowered to borrow 
money for the purpose of improving and enlarge- 
ing its works and increasing the supply of pure 
water; to which end it might issue bonds to an 
amount not exceeding $2,000,000, on such terms, 
and bearing such rate of interest, as the directors 
might determine, secured, principal and interest, 
by a mortgage of all the property, acquired and 
to be acquired, and franchises of the company, in- 
cluding its franchise to be a corporation, such 
mortgage to be a valid and subsisting mortgage 
until the payment of the debt secured by it, with- 
out reinscription, and the bonds not to be disposed 
of, except on terms approved by the city council. 
It was further provided that the company should 
not declare or pay any dividends until the 
contemplated works were completed and 
in use, nor, at any time, except in cash, 
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and then only out of the net receipts, after pay- 
ment of expenses of operation and interest on its 
bonded debt. 

The act concluded with the declaration, that 
nothing therein ‘shall be so construed as to pre- 
vent the city council from granting to any person 
or persons, contiguous to the river, the privilege 
of laying pipes to the river, exclusively for his or 
their own use.”’ 

This act was amended in 1878, but in no partic- 
ular important to be here noticed, except that the 
exemption of the company from State taxation 
was abrogated. 


The City of New Orleans accepted the provisions 
and conditions of the act of 1877, and subscribed 
the full amount of stock authorized by law. Hold- 
ers of bonds also subscribed stock to the amount 
of $500,000, and, as required, surrendered their 
bonds to the city, which were cancelled, leaving 
to the latter, in place of their bonds, the stock so 
subscribed by them. Subsequently, April 9, 1878, 
the city transferred to the Water Works Company, 
its successors and assigns, all of the beforemen- 
tioned property, subject to its rights to repurchase 
the same as provided in the foregoing acts. There- 
after, the property was controlled and managed 
by the company. In order to meet the obligations 
imposed by its character, it expended large sums 
of money; raised by the issue of mortgage bonds, 
to the amount of $500,000, of which $300,000, were 
sold, and which money, or a large portion thereof, 
was expended in enlarging and improving the 
water works, so as to meet the demand for water 
for the use of the city and its inhabitants. 

While the company, according to the allega- 
tions of the bill, was executing in good faith the 
requirements of its charter, a new State constitu- 
tion was adopted, commonly known as the con- 
stitution of 1879. It contained, among other claus- 
es, the following: ‘“‘Art 258. All rights, actions, 
prosecutions, claims, and contracts, as well of 
individual as of bodies corporate, and all laws in 
force at the time of the adoption of this constitu- 
tion, and not consistent therewith, shall continue 
as if the said constitution had not been adopted. 
But the monopoly features in the charter of any 
corporation now existing in the State, save such 
as may be contained in the charters of railroad 
companies, are hereby repealed.’’ Under the sanc- 
tion of that constitutional provision, the city coun- 
cil of New Orleans passed, on November 15, 1882, 
an ordinance which provided ‘‘that Robert E. 
Rivers, or lessee of the St. Charles hotel,of the City 
of New Orleans, be allowed the right of way and 
privilege to lay a water-pipe from Mississippi Ri- 
ver, at any point opposite the head of Common or 
Gravier streets, through either of these streets to 
said hotel, its front and side streets, with all need- 
ed attachments and appurtenances, and to distri- 
bute said water through said hotel as said Rivers, 
or lessee, may desire from said pipes, the pipes to 
be put at a depth of three feet under the surface 
of said streets, to be of iron, and of not more than 





—— inches in diameter; that the said pipes and 
all attachments thereto, in said streets, be arranged 
and placed under the snpervision and approval of 
the city surveyor; the pavement and streets to be 
relaid to the satisfaction of the administrator of 
improvements and city surveyor.” 

The New Orleans Water Works Company was 
in existence before the adoption of the present 
constitution of Louisiana, one of the articles of 
which, as we have seen, repeals the monopoly 
features in the charters of all then existing cor- 
porations other than railroad companies. This 
case is, therefore, controlled by the decision just 
rendered in New Orleans Gas-Light Co. v. Louis- 
iana Light and Heat Producing and Manufactur- 
ing Co. The two are not to be distinguished up- 
on principle; for, if it was competent for the State, 
before the adoption of her present constitution, as 
we have held it was, to provide for supplying, by 
means of pipes, mains, and conduits placed, at 
the cost of a private corporation, in the public 
ways of New Orleans, illuminating gas for that 
city and its inhabitants, it was equally competent 
for her to make a valid contract with a private 
corporation for supplying, by the same means, 
pure and wholesome water for like use_inthe same 
city. The right to dig up and use the streets and 
alleys of New Orleans for the purpose of placing 
pipes and mains to supply the city and its inhabi- 
tants with water isa franehise belonging to the 
State, which she could grant to such persons or 
corporations, and upon such terms, as she deemed 
best for the public interest. And as the object to 
be attained was a public one, for which the State 
could make provision by legislative enactment, 
the grant of the franchise could be accompanied 
with such exclusive privileges to the grantee, in 
respect of the subject of the grant, as in the judg- 
ment of the legislative department would best pro- 
mote the public health and the public comfort, or 
the prutection of public and private property. 
Such was the nature of the grant to plaintiff, 
which, not being at the time prohibited by the 
constitution of the State was a contract, the obli- 
gation of which cannot be impaired by subsequent 
legislation, or by a change in her organtic law. It 
is as much a contract, within the meaning of the 
Constitution of the United States, as a grant to a 
private corporation for a valuable consideration, 
or in consideration of public services to be ren- 
dered by it, of the exclusive right to construct and 
maintaif a railroad within certain lines and be- 
tween given points, or a bridge over a navigable 
stream within a prescribed distance above and be- 
low a designated point. 

It is idle to insist that this contract was preju- 
dicial either to the public health or to the public 
safety, as might, perhaps, be said to be the case 
if the State after making it, was prevented from 
exercising any control whatever over the matter 
of supplying the city and its inhabitants with wa- 
ter. But, notwithstanding the exclusive privileges 


= to the plaintiff, the power remains with 
the State, or with the municipal government of 
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New Orleans, acting under legislative authority, 
to make such regulgtions as will secure to the 
public the uninterrupted use of the streets, as well 
as prevent the distribution of water unfit for use, 
and provide for such a continuous supply, in quan- 
tity, as protection to property, publicand private, 
may require. In the case just decided we said: 
“The constitutional prohibition upon State 
laws impairing the obligation of contracts does 
not restrict the power of the State to protect the 
public health, the public morals, or the public 
safety, as the one or the other may be involved in 
the execution of such contracts. Rights and pri- 
vileges arising from contracts with a State are sub- 
ject to regulations for the protection of public 
health, the public morals and the public safety in 
the same sense as are all contracts and all prop- 
erty, whether owned by natural persons or cor- 
porations.”’ 

The contract with the Water Works Company 
does not interfere with, but expressly reserves, the 
riparian rights of any one ‘‘contiguous to the ri- 
ver.’ ‘Tothat class the appellee does not belong; 
for, his hotel is distant many blocks from the 
Mississippi River, and others own and occupy the 
intervening property. Nor does the contract as- 
sume {to interfere with the right of any person 
or corporation, even when not contiguous to that 
stream, to supply their places of business or resi- 
dences with water therefrom, obtained otherwise 
than by pipes, mains, or conduits laid in the pub- 
lic ways of the city. The restriction, imposed by 
the contract upon the use by others than plaintiff 
of the public streets and ways, for such purposes, 
is not one of which the appellee can complain. 
He was not thereby restrained of any freedom or 
liberty he had before; for, he had no right, with- 
out the consent of the government, to dig up the 
streets and alleys of the city for the purpose of 
conveying water to his hotel. Norcan he ques- 
tion the authority of the State to grant to a private 
corporation the exclusive use of public streets and 
alleys for such purposes, as a means of accom- 
plishing the public object of supplying one of her 
municipalities and its inhabitants with pure and 
wholesome water. The permission given to the 
appellee by the city council to lay pipes in the 
streets forthe purpose of conveying water to his 
hotel, is plainly in derogation of the State’s grant 
to the appellant; for, if that body can accord such 
a use of public ways to him, it may grant a like 
use to all other citizens and to corporations of ev- 
ery kind, thereby materially diminishing, if not 
destroying, the value of the plaintiff's contract. 
upon the faith of which it has expended large 
sums of money, and rendered services to the pub- 
lic which might otherwise have been performed 
by the state or the city at the public expense. 

Without discussing the authorities referred to 
in the other case, or repeating the general con- 
siderations there stated, and which are equally 
applicable here, we are of opinion that the court 
below erred in sustaining the demurrer to the bill, 





Under its averments the plaintiff was entitled to 
a decree perpetually restraining the defendant 
from laying pipes, conduits, or mains inthe pub- 
lic ways of New Orleans for the purpose of con- 
veying water from the Mississippi River to his ho- 
tel. In common with all corporations, and all 
other citizens of New Orleans, he must abide by 
the contract which the State made with the 
plaintiff; for, such is the mandate of the Consti- 
tution of the United States. 

The decree is reversed, and the cause remanded 
for further proceedings in conformity with this 
opinion. 

Reversed. 


Norte.—The principal case, in holding that a {consti- 
tution adopted by a State is a “law” within the mean- 
ing of that clause of the Federal Constitution, which 
forbids the impairment of the obligation of contracts, 
is in harmony jwith a numerous series of uncontra- 
dicted decisions. The constitutian of a Stateis indeed 
its “‘organic law,” but a change in the same, whereby 
vested rights are disturbed or contracts abrogated, is 
as much within the purview of the constitutional lim- 
itation as an ordinary act of the legislature.}; 


In the second place, in deciding that a State may 
grant exclusive rights and privileges to a private cor- 
poration, when the object of its creation is connected 
with the service of the public and that such privileges 
cannot be revoked or invaded by subsequent] legisla- 
tion, the principal case does but affirm what has now 
become a familiar proposition pf law. It was so held 
in West River Bridge v. Dix,? The Binghampton 
Bridge,’ Shorter v. Smith,* Costar v. Brush, Califor- 
nia Telegraph Co. v. Alta Telegraph Co.,6 Piscataqua 
Bridge v. N. H. Bridge,’ Bridge Co. v. Hoboken Land 
Co.,§ Collins v. Sherman, Trustees v. Aberdeen.!° 

But the principal case, and that of New Orleans Gas 
Light Co. v. Louisiana Heat and Light Co. (to which it 
refers and by which it is controlled), will be of value 
as introducing new examples of the grant of such [{pri- 
vileges sustained by the courts, the reported cases hav- 
ing been hitherto almost entirely confined to railroads,. 
bridges and ferries; and further, as throwing new light 
upon the question, what are “public services” of such. 
a nature as to furnish an adequate consideration for 
the grant of monopolies. 

The rule of construction is, thatthe charter is to be 
construed strictly against the grantee, and nothing is 
to be taken by implication; and therefore the State will: 
not be held to have limited its power, in regard to 
granting rival franchises, unless such limitation is ex- 
pressed in the grant itself in plainand explicit terms.” 


1 County of Moultrie v. Savings Bank, 92 U. S. 631; 
Railroad v. McClure, 10 Wall. 511; Dodge v. Woolsey, 18 
How. 331; Oliver v. Railroad, 30 Ark. 128; Re Oliver Lee 
& Co.’s Bank, 21 N. Y. 9; Lehigh Valley Railroad v. Me- 
Farlan, 31 N. J. Eq. 706. 

2 6 How. 507. 

$3 Wall. 51. 

49 Ga. 529. 

525 Wend. 628. 

6 22 Cal. 398. 

77N.H. 35. 

82 Beasley, N. J. 81. 

931 Miss. 679. 

1013 Sm. & Mar., 645.] 

11 Ohio Life Ins. Co. vy. DeBolt, 16 How. 416; Richmond 
R. R. v. Railroad, 13 How. 71; Rice v. Railroad, 1 Black 
(0. S.) 360; Jefferson Bank v. Skelly, 1 Black (U. §8.), 
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Considerable apprehension has been manifested of 
late years, at the immense measure of power found to 
be lodged with the great corporations possessing ex- 
clusive and irrevocable privileges. But there are three 
important directions in which the State can always ex- 
ercise control over its creatures. First: A charter is 
always granted subject to the condition (implied, if 
not expressed), that the privileges and franchises con- 
ferred upon the company shall not be abused, or so 
employed as to defeat the ends for which it was estab- 
lished, and that, when so abused or misemployed, 
they may be withdrawn orreclaimed by the State in 
such way and by such modes of procedure as are con- 
sistent with law. To sustain this proposition it is only 
necessary to refer to the very convincing opinion of 
Mr. Justice Harlan in Chicago Life Ins. Co. v. 
Needles; and see Bank v. Hamilton,!3 Mobile, etc. R. 
R. v. State.14 In the second place, the police power ot 
the State, which includes the right to make all neces- 
sary regulations and take all proper action to promote 
and preserve the public health, safety, and morals, is 
never parted with under any circumstances. Thus in 
Butcher’s Union Co. v. Crescent City Co., it is said: 
“It cannot be permitted that, when the constitution of 
a State, the fundamental law of the land, has imposed 
upon its legislature the duty of guarding, by suitable 
laws, the health of its citizens, especially in crowded 
cities, and the protection of their persons and property 
by suppressing and preventing crime; that the power 
which enables it to perform this duty can besold, bar- 
gained away under any circumstances, as if it were a 
mere privilege which the legislator could dispose of at 
his pleasure.” And, finally, the franchise itself is a 
species of property (and not more sacred than any 
other kind), and hence may always be taken or de- 
stroyed by the State in the exercise of the power of 
eminent domain; and although it is a contract, yet 
when compensation is provided for its infringement, 
its obligation is not impaired, but recognized.16 

H. C. BLACK. 


436; Mills v. St. Clair, 8 How. 569; Charles River Bridge 
v. Warren Bridge, 11 Pet. 420; Hartford Bridge Co. v. 
Union Ferry Co.,29 Conn. 210; 2 Washburn Real Prop. 
296. 


12111 U.S. 574. 

13 21 T11. 53. 

1429 Ala. 573. 

111 U. S. 751. 

16 West River Bridge v. Dix, 6 How. 507; Richmond R. 
R. v. Louisa. R. R., 13 How. 71; Re Twenty-Second 
Street, 102 Pa. St. 108; Backus v. Lebanon, 11 N. H. 19; 
Central Bridge v. Lowell, 4 Gray, 474; Piscataqua Bridge 
v. N. H. Bridge, 7 N. H. 35; Boston Water Power Co. v. 
Boston & W. R. R., 23 Pick. 393; Boston & L. R. R. v. Sa- 
lem R. R., 2 Gray, 1,35; Re Towanda Bridge, 91 Pa. St. 
216; Matter of Kerr, 42 Barb. 119; Enfield Bridge v. Rail- 
road, 17 Conn. 40. 





LIABILITY OF MASTER FOR INJURY TO 
SERVANT. 





RUSSELL v. TILLOTSON. 





Supreme Judicial Court of Massachusetts, October, 
1885. 


NEGLIGENCE. [Master and Servant — Dangerous 
Machinery.)— Orders of Master Workman.—A servant 
who is injured by his apron and jacket catching ona 
revolving shaft, while standing on a ladder, having full 








knowledge of the danger, cannot recover for such in- 


juries, although ordered by a master-servant to do the - 


work. 


This was an action to recover damages for per- 
sonal injuries sustained by the plaintiff while in 
the employ of the defendant. At the trial in the 
superior civil court, before Justice Rockwell, a 
verdict was ordered for the defendant. The 
plaintiff alleged exceptions. The case is stated 
in the opinion. 

G. M. Stearns, for the plaintiff; Z. M. Wood, for 
the defendant. 

HOLMES, J., delivered the opinion of the court: 

The plaintiff seeks to recover for damage to his 
person caused by his apron and jacket catching on 
a revolving shaft while he was standing on a lad- 
der, and re-placing a board upon a belt box, into 
which the shaft ran at right angles. The shaft 
was plainly visible, and was seen by the plaintiff. 
If the ladder had been placed on the opposite side 
of the box, there would have been no danger. 
The plaintiff could have moved the ladder. But, 
according to his testimony, it was standing where 
he mounted it at the time when he was ordered by 
the ‘‘boss’’ to go up and nail the board on, and 
the plaintiff, although he had worked in mills for 
a long time, and was acting within the scope of 
the duties which he had undertaken, did not know 
any better way to do the work than that which he 
took. The plaintiff contends that he was sent in- 
to a concealed danger without due warning or in- 
struction. The exceptions must be overruléd. 
The plaintiff does not pretend that he was ignor- 
ant of the danger of a revolving shaft, nor that 
the order to him carried any prohibition to put the 
ladder in such position as he might deem best, nor 
that there was anything in the form of it to hurry 
him orto disturb his judgment, but simply that 
he had not sufficient intelligence—for that is what 
it comes to—to see that he was less likely to come 
in contact with the shaft, if he had the barrier of 
the belf-box between him and it, or, taking a 
worse place, to keep away from the danger which 
he knew. As it is not suggested that he was a 
man of manifest imbecility, we think that the 
foreman was entitled to assume that the plaintiff 
would protect himself by whatever precautions 
were necessary. Williams v. Churchill, 138 Mass. 
243. See Leary v. Boston & Albany Railroad, 139 
Mass. 

Exceptions overruled. 


Nore.—There are three phases of the negligence of 
a master which will render him liable to his servant 
for personal injury. 1. In exposing the servant to the 
risk of injury from defective or unsafe machinery, ap- 
pliances, premises or buildings. 2. Where the master 
himself personally, or by his vice-principal, interferes 
and does or commands the doing of that which causes 
the injury. 3. In employing unskilful and incompe- 
tent fellow servants who cause the injury. 
~ The principle asserted in the preceeding case is sup- 
ported by authority and reason. The general propo- 
sition that when a servant enters into the employ of 
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another, he assumes all the risks ordinarily incident to 
the business in which he engages, is now elementary.! 
He is presumed to have contracted with reference to 
all the hazards and risks ordinarily incident to the em- 
ployment, and he cannot recover for injuries resulting 
to him therefrom.? One of the elements of the rule is 
expressed bythe term “ordinary;” and if through 
malice, negligence or fraud the master subjects the 
servants to risks beyond those which properly and 
fairly belong to the employment, the former must an- 
swer to all injury resulting to the latter therefrom.® 
The general rule may be best illustrated by reference 
to the latest decisions concerning the subject. 

In Hyatt v. R. R. Co.,4 the defendant’s road was 
snow-blocked. The plaintiff with others went out on 
a train to clear the track. Being opposed to the ex- 
ceedingly severe cold, he was frozen and it became 
necessary to amputate his great toe. The plaintiff had 
received assurances at the time of his employment that 
one car would be provided for the warming of the 
workmen, which were not fulfilled. The defendant 
was held liable. The defendant’s exceptions were 
sustained in a case where at the command of the fore- 
man “to hurry,” the plaintiff went into a dark base- 
ment to adjust an engine belt and fell into an elevator- 
well, around which there was no protection.) But 
such work was 4 part of plaintiff’s duties, and he knew 
of the unprotected well. The master may always de- 
fend by showing contributory negligence. 

The cases are in support of the principle that where 
an employment involves special risks known to the 
employers, but of which the servant is not cognizant, 
and which are not patent, it is the duty of the em- 
ployer to acquaint the servant therewith, and, failing 
to do so, he will be liable for injury from such risks 
resulting in damage to the employee.6 And especially 
is this true when the master takes an inexperienced 
employee into danger;’ or if the servant, because of 
youth or want of judgment, does not comprehend the 
extént of the manifest risks.8 It was the duty of the 
employer to inform his workmen of the danger from 
the falling of hot slag into cold water. When first 
commencing the use of a new blasting powder, with- 
out first warning the servants of the power and dan- 
gerous character thereof, the master was held liable 
for the injury to the former from the same.10 


But it is not required of the master that he warn his 
employee of any dangers evidently obvious, though 


1 Wood on Master and Servant; 2Thompson on Neg., 
69. 


2 Patterson v. R. R. Co. 76 Pa. St. 389; Davis v. R. R. Co. 
20 Mich., 105; Alabama R. R. Co. v. Waller, 48 Ala. 459; 
Marshall v. Schricker, 63 Mo. 308; Smith v. M’f’g. Co. 124 
Mass. 114; McLean v. Mining Co. 51 Cal. 255; Brabbitts v. 
Chicago R. R. Co., 38 Wis. 289. 

3 Baxter v. Roberts, 44 Cal. 187; Strahlendorf v. Ros- 
enthal, 30 Wis. 675; Sullivan v. India Mfg. Co. 113 Mass., 
396; Jones v. Phillips, 39 Ark. 17; s. c. 43 Am. Rep. 264. 

41 West. Rep. 683; K. C. Ct. App. 

5 Taylor v. Carew Mfg. Co.,1 New Eng. Rep. (Mass.), 
210; 8. c. 22 Cent. L. J. 135, 

6 Baxter v. Roberts, 44 Cal. 188; Rogers v. Cent. Pac. R. 
R. 8 Pac. Rep. (Cal.), 377; McGowan v. La Plata M. & S. 
Co., 9 Fed. Rep. 861. 

7 Parkhurst v. Johnson, 15 N. W. Rep. 107; Sullivan v. 
Mig. Uo., 113 Mass. 396. 

8 Dowling v. Allen, 74 Mo. 13. 

9 McGowan Vv. La Plata, 13 Rep. 294. 

10 Smith v. Oxtord Iron Co. 42 N. J. L. 467; and see fur- 
ther, Coombs v. Cordage Co. 102 Mass. 585; Baker v. Ry. 
Co. 9% Pa. St., 211; O'Connor v. Adams, 102 Mass. 427; 
Swohoda v. Ward, 40 Mieh. 42. 








unusual.! The tendency of a board, when warped, 
to spring back during the operation of being sawed by 
a circular saw, is not so obvious that an inexperienced 
workman must be held necessarily to take cognizance 
of it without being warned.!2. A brakeman on a rail- 
road who knows he will be required to handle cars 
sent for repairs to the yard in which he is employed, 
and who is familiar with the dangers incident to such 
work, takes the risks attendant thereon.’ An em- 
ployee of a railway company while coupling cars loaded 
with iron, assumes the risk of being caught between 
the projecting ends of the iron.'4 A masteris bound 
to exercise reasonable care to adopt and maintain suit- 
able instruments and means to carry on the business 
in which his servants are employed, but he is not re- 
quired to furnish the newest or best form of instru- 
ments and machinery. Nor does the master covenant 
to furnish machinery and appliances that are safe be- 
yond a contingency, nor that they are as safe as those 
of others.16 The mere employment of a minor, with- 
out his parents’ consent, about dangerous work, is not 
of itself culpable negligence.” Where the defendant 
company used on its cars the same kind of oil that was 
generally in use and had no knowledge, and would net 
by the exercise of ordinary care, have known of any- 
thing poisonous about the oil, it was held the employee 
could not recover for being poisoned by the oil.18 A 
railroad company is liable for an injury to a brakeman 
who, while carefully coupling cars, falls over sticks of 
fire-wood negligently scattered by the defendant along 
its track.!9 Railroad employees accept the ordinary 
hazards of railroad service. But the company is liable 
if it exposes them to unnecessary dangers, such as 
might be avoided by reasonable care in the construc- 
tion of cars and apparatus.” .A master employing a 
minor to work on or about dangerous machinery, is not 
bound to point out patent dangers, discoverable by a 
reasonable and ordinary exercise of diligence on the 
part of the employee.2! If a servant is directed to do 
a certain thing, and he voluntarily and negligently 
chooses a dangerous method of doing it, there being a 
safer method, his master is not liable for inju- 
ries resulting from such negligence. The plaintiff 
being engaged as a brakeman on a passenger train, 
was ordered to do yard work. He objected and pro« 
tested, but, rather than be discharged, obeyed. While 
performing the yard work, which was of a dangerous 
character, he was injured: Held, that the company’s 
liability to him was greater than if he had been an or- 
dinary yard hand, and that he could show that he pro- 
tested against doing the work when ordered.~ It is 
the duty of the proprietor of a lime-kiln to warn an 
inexperienced laborer on the kiln of the danger of 


ll Sullivan v. Mfg. Co., 113 Mass. 396; Thurber v. Har- 
lem Bridge, etc. Co., 60 N. Y.326; Haycraft v. Lake Shore 
R. R., 64 N. Y. 636. 

12 Wheeler v. Wason Mfg. Co., 135 Mass. 294. 

18 Yeaton v. Boston, etc. R. R. 135 Mass. 418. 

M4 Northern Cent. Co. v, Husson, 103 Pa. St. 1; 8. Cc. 47 
Am. Rep. 690. 

15 Philadelphia, ete. R. R. v. Keenan, 103 Pa. St. 124; 
Payne v. Reese, 100 Pa. St. 301; Camp Point Mfg. Co. v. 
Ballou, 71 Ill. 417. 

16 Batterson v. R. R. Co. 18 N. W. Rep. 584; Richards v. 
Rough, Id. 785. 

17 Pennsylvania Co, v. Long, 94 Ind. 250. 

18 Kittesingham v. Sioux City R. R. 62 Ia. 285. 

19 Hulehan v. Green Bay R. R., 58 Wis., 319. 

20 O’ Neil v. St. Louis, ete. R. R. 3 McCrary C. Ct. 423; 
Palmer v. Denver R. R. Id. 635. 

21 Jones v, Phillips, 39 Ark. 17. And see asto minors, 
Henry v. Brady, 9 Daly, 142; Honor v. Albrigton, 93 Pa. 
St. 475. ° 

22 St. Louis Co. v. Burke, 12 Ill. App. 369. 
23 Jones vy. Lake Shore R. R. 49 Mich., 573. 
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falling into the fire by the removal of the stone at tho 
base, and the consequent subsidence of the mass 
above, on which he is employed to work.* A railroad 
engineer was ordered to use two engines coupled to- 
gether for bucking snow off the track. The practice 
is general and well-known, but dangerous. The en- 
gineer, while thus engaged wag killed: held, that the 
risk was an ordinary one, within his occupation.» In 
the absence of a statutory requirement, the employer 
is not responsible to his employees for injuries received 
by reason of not having his building provided with 
fire escapes, the fire not having been caused by his 
negligence.% If the servant is injured, not by any- 
thing occurring in his employment, or that is incident 
thereto, but by a temporary peril to which he is ex- 
posed by the negligent, positive act of the employer, 
he is entitled to recover. And it is not required of 
the servant that he should give notice of such tempo- 
rary peril and demand its removal.27 An employer 
who places a young and inexperienced person at work 
in an exposed, dangerous situation, is bound to give 
him due caution and instruction; and, if he fails to do 
so, the mere fact that the servant had means, by use 
of his eyesight, to see the peril, will not alone charge 
the.latter with contributive negligence.% The servant 
has no right to call on ‘his mastér to make alterations 
to secure greater safety.2 Fora further illustration 
of the rule, see cases in foot-note.® 
Kansas City, Mo. W. A. ALDERSON. 


24 Parkhurst v. Johnson, 50 Mich., 70. 

2 Morse v. Minneapolis, etc. R. R. 30 Minn. 465. 

26 Jones v. Granite Mills, 126 Mass. 84; and see Keith v. 
Granite Mills, Id. 90. 

27 Fairbank v. Haentzsche, 73 Ill., 236. 

28 Hill v. Gast, 55 Ind. 45; Dowling v. Allen, 74 Mo. 13. 

29 Gibson v. Erie R, R., 63 N. Y. 449. 

3 Pennsylvania R. R. Co. v. Wachter, 60 Md. 395; Al- 
dridge v. Blast Furnace Co. 20 8. C., 559; Gassaway v. 
Georgia, etc. R. R., 69 Ga. 347; Atlanta Factory Co. v. 
Speer, 69 Ga. 137; Neff v. Broom, 70 Ga. 256; Galveston 
R. R. v. Lempe, 59 Tex. 19; Wabash R. R. v. Deardorf, 14 
Ill. Ct. App. 401; Dowell v. Burlington. etc. R. R. 62 Ia., 
629; Hathaway v. Mich. etc. R. R.,51 Mich. 253; Sunney 
v. Holt, 15 Fed. Rep., 880; The Hodge, 19 Blatchf. C. Ct., 
354; Dalton v. Atlantic, etc. R. R. 4 Hughes C. Ct. 180; 
Gottlieb v. N. Y. R. R. Co., 29 Hun., 637; Watson v. Hons- 
ton, etc. R. R., 58 Tex. 434; McGinnis v. Canada, etc. R. 
R. 49 Mich., 466; Pool v. Chicago, etc. R. R. 56 Wis. 227; 
Howard Oil Co. v. Farmer, 56 Tex. 301; Houston, etc. R. 
R. Co. v. Fowler, 56 Tex. 452; Allen v. Burlington etc. R. 
R. Co. 57 Ia. 623; Mich. etc. R. R. Co. v. Smithson, 45 Mich. 
212; Clark v. St. Paul, etc. R. R. 28 Minn. 128; Baltimore, 
etc. R. R. Co. v. Stricker, 51 Md. 47; Bessex v. Chicago, 
etc. R. R. 45 Wis. 477; Jones v. Roach, 41 N. Y. Superior 
Ot. 248. 
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1 ATTACHMENT—Partner Taking Firm Money to pay 
Individual Debt—Fraud.—Where a partner takes 
money belonging to his firm, which is insolvent, 
and applies it to the payment of his individual debts 
this is ground for attachment as being a disposi- 
tion of firm property in fraud of creditors. 
Keith v. Armstrong, 8. C. Wis., Feb. 1886, Rap. 
512. 


bd 


ARBITRATION— Umpire—Award—Jurisdiction— 
Questions of Fact.—Where a submission to two 
arbitrators provides for an umpire, an award 
signed by one of the arbitrators and the 
umpire, is the award of the umpire and 
valid. Where no defect appears on the face 
of the award when offered in evidence, the objec- 
tion that the award is not binding because the 
agreement to submit had been revoked should be 
raised in the trial court, and its decision had; if 
not so raised, the objection cannot be taken here. 
It is not the duty of a court of law before which an 
action of assumpsit to recover a fund ‘brought by 
one partner against the custodian of the fund is 
pending, to leave the matter involved for settle- 
ment in a chancery case pending between the part- 
ners for settlement of the partnership matters. 
Controverted questions of fact are not reviewable 
in this court. Kelderhouse v. Hall, 8. C. Ill., Jan. 
25, 1886, West. Rep. 


8. BREACH OF .WARRANTY—Judgment by Agree- 
ment—Conclusive Evidence of—If a warrantor be 
made a party in a suit against his warrantee by an 
adverse third party and fails to defend the title in 
that suit, the judgment therein rendered, though 
by agreement between such third party and the 
warrantee, is conclusive evidence of the breach of 
warranty. Brown v. Hearon, S. C. Tex., April 13, 
1886, Tex. L. Rev. 212. 


4. CRIMINAL LAw—Intormation, Amendment of— 
Pleg—Arraigment — Where an information ag 
filed, to which the defendants pleaded not guilty, 
stated no defense, for the reason that the day of 
the alleged commission of the offense was a day 
after the accusation was made, and after a jury 
was impaneled the information was amended by 
alleging the commission of the offense on a day 
prior to the filing of the information, the defend- 
ants should have been arraigned and called on to 
plad to the amended information, and it was error 
to proceed with the trial without an arraignment 
or plea tothe information as amended. People v. 
Moody, 8. C. Cal., March 29, 1886. Pac. Rep. 392. 


5. CRIMINAL Law—Larceny—Evidence—Proof of 
Ownership—Identification of Stock by Brand 
Marks—Presumption from Established Fact—In 
cases of larceny, it is essential for the prosecution 
to prove that the propeaty was feloniously taken 
from the person named in the indictment as the 
owner, but this does not require that in every case 
direct proof of ownership shall be given. Testi- 
mony of the identification of brand marks found 
upon hides, stripped by a butcher from cattle 
slaughtered by him, as marks known to have been 
upon cattle which the prosecuting witness had 
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missed from his herd, may be given in eyidence to 
prove ownership, in a trial for larceny. There 
must be some evidence to raise a presumption; 
but when one thing is established beyond a reas- 
onable doubt, which to the same extent convinces 
the understanding that another must have hap- 
pened, it is legitimate to presume it did happen. 
State v. Cardelli, 8. C. Nev., April 1, 1886, Pac. 
Rep. 433. 


6. CRIMINAL Law—Trial—Jury Judges of Law— 
Homicide—Murder—Degrees — Charge of Court 
Must Clearly Define—Presumption in Favor of 
Lesser Offense.—There is no qualification of the 
right of the jury in a criminal cause to disregard 
the instructions of the court as to the law, and 
they may adopt their own theory of the law, even 
if it be more prejudicial to the respondent than the 
law given them by the court. It is the duty of the 
court, upon the trial of a respondent for murder, 
to instruct the jury fully as to what constitutes 
each offense, so that they may have a correct stan- 
dard by which to determine the degree. The sim- 
ple reading of the statute declaring what is mur- 
der in the first degree, and the statement that all 
other kinds of murder are murder of the second 
degree, is not a suflicient explanation or definition 
of the different degrees. The State must first over- 
come the presumption of innocence, and then show 
beyond any reasonable doubt the degree of the of- 
fense. The presumption is first in favor of inno- 
cence, and then of the lesser degrees of the of- 
fense in their order. State v. Meyer, S. C. Vt., 
April 5, 1886, Atl. Rep., 196. 


J. CRIMINAL Law.— What is Conviction.—Convic- 
tion means the finding by a jury of a verdict of 
guilty. One found guilty of a felony is ‘‘convict- 
ed,” although no judgment has been rendered, 
and therefore (in California), is not entitled to 
bail as a matter of right. Hz parte Brown, S. C. 
Cah, December, 1885, Rep. 414. 


8 CONSTITUTIONAL Law.—Laws Embracing more 
than one Subject.—In States where constitutional 
provisions requiring that no law shall pass em- 
bracing more than one subject have been declared 
to be mandatory, and not directory only, the re- 
quirement is satisfied if the law has but one gen- 
eral object, and that 1s clearly expressed in the ti- 
tle. Town of Mahomet v. Quackenbush, S.C. U. 
S8., April 5, 1886, U. S. Rep. 858. 


9. CONTEMPT OF CouURT—Inherent Power of 
Courts to Punish—What it is.—Where a matter 
takes place in the presence of the court, and the 
judge places in the record a statement of the oc- 
currence, the appellate court is bound to accept 
such statement as true. The power to punish for 
direct contempts is inherent in all courts of super- 
ior jurisdiction. It is a power that the legislature 
can neither create nor destroy, and the courts will 
not look to the statute alone to discover what con- 
stitutes a contempt. Disorderly conduct, insulting 
demeanor to the court anda direct disobedience of 
its orders, in facie cure constitute a direct con- 
tempt. The ill temper or harshness of the judge 
will not excuse a positive disobedience of the or- 
ders of the court or a contemptuous disregard of 
its authority. Holman v. State of Indiana, S. C. 
Ind. March 5, 1886, West. Rep. 761.) sg a 


10. Contract. — Building Contract — Waiver, by 
Owner, of Architect’s Certificate — Appeal. — 
Where, by the terms of a building contract, no 





payment is to be made until the architect shall cer- 
tify that it is due, and the last payment shall not 
be due until he shall certify that the contract has 
been fully performed, etc., to his satisfaction, it is 
in the power of the owner to waive the production 
of such certificate, and if he accepts the house as 
under a completed contract, the builder may re- 
cover, although no certificate has been given, and 
even though the architect was not satisfied. The 
refusal of the trial judge to postpone or put off a 
case is not the subject of exception, or available 
upon appeal in this court. Smith v. Alker, N. Y. 
Ct. App., March 23, 1886, N. East. Rep. 791. 


11. DEED—Acknowledgement by Married Woman 
Claiming to be Single—Est oppel—The plaintiff ac- 
knowledged certain deeds of conveyance as a feme 
sole. She had married in 1855in England where 
her husband resided. In 1863 she formed a mere- 
tricious union with defendant, and they lived to- 
gether as husband and wife until 1878. The deeds 
were executed by her in 1873 and 1878, respective- 
ly. Held, that she was estopped by her conduct 
from invoking the aid of the statute respecting the 
acknowledgements of married women in order to 
defeat her deeds. Hand v. Hand, 8S. C. Cal., Nov. 
30, 1885, Rep. 413. 


12. DEED.— Lands Bounding on Alley — Title — 
Trespass—Rights of Adjoining Owners.—Where 
lots on an alley are conveyed to divers persons by 
descriptions bounding on the alley, with a right of 
way in common with the other owners expressed 
in the deed, title passes to the center line of the 
alley, subject to the private way, and for an injury 
to the soil trespass lies by the adjoining owner. 
Each of such owners acquires a right to an unob- 
structed way for the full width; he may remove 
obstructions thereon; the surface of the way may 
be reasonably adapted for the use intended, doing 
no unnecessary damage to adjoining proprietors; 
the erection of improvements will not, in itself, 
change the rights of the respective owners. Free- 
man v. Sayre, S. C. New Jersey, February, 1886, 
Rep. 504. 


13. DowER.—Bankruptcy—Mort gage—Merger—As- 
signee’s Sale—Sheriff’s Sale—Equity of Wife.—A 
sale by an assignee in bankruptcy of land subject 
to mortgages passes only the bankrupt’s equity of 
redemption subject to his wife’s dower. A sher- 
iff’s sale of land will discharge the dower therein. 
While an assignee’s sale will not divest dower, yet 
the wife of the bankrupt has, after such sale, no 
such equity as will prevent a sale of the land upon 
a judgment against the husband. A mortgage is 
not necessarily merged by becoming vested in the 
owner of the fee; where a person becomes enti- 
tled to an estate subject toa charge for his own 
benefit, he may take the estate and keep up the 
charge; in such case the merger will depend upon 
the intention of the persons in whom the estate 
and charge are united. Bryan’s Appeal, 8. C. 
Pa., January 4, 1886, Rep. 506. 


14. EASEMENT-Building beyond Line-Adverse Pos- 
session—Right to Lateral Support of Soil—Right 
to Excavate Soil.—Where the owner of a city lot 
undertakes to erect a building upon his own ground, 
but by inadvertence and ignorance of the true line 
of his lot, places a portion of the wall four inches 
over the dividing line and upon the adjoining lot, 
as his own, and the adjoining lot-owner had no 
knowledge of such encroachment, the possession 
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thus taken will not be adverse. While an owner 
is entitled to claim that his land shall have lateral 
support of the soil of the adjoining land, this right 
is limited to the soi] in its natural condition, and 
does not include anything which may be placed 
thereon which sensibly increases the burden. The 
fact that a land-owner has erected a building npon 
the verge of his lot will not preclude an adjacent 
lot-owner from excavating to the usual depth, and 
to the extreme limits of his lot, preparatory to the 
erection of a building thereon, nor make him liable 
for any damage thereby occasioned to his neigh- 
bor’s building, providing the excavation is made 
with reasonable skill and caution, and with noim- 
proper motive. Winn v. Abeles,S.C. Kans., April 
9, 1886, Pac. Rep. 448. 


15. EMINENT Domatn. — Watercourse — Act to be 
Strictly Followed.—The right of eminent domain 
extends to the taking of water from a watercourse 
for public use to the injury of private rights in 
such watercourse. A legislative grant is to be 
construed most strongly against the grantee. 
Where a company is authorized by act of legisla- 
ture to exercise the right of eminent domain for 
the purpose of locating dams, reservoirs, pipes, 
and other fixtures, and to make surveys for the 
purpose of locating the same, and is required to 
file a plan of the location, and give notice thereof 
by publication, the requirement of filing and no- 
tice applies as well where an interest in water is 
taken as where the interest taken is in land, and 
where the company appropriates a water-right 
without evidencing the appropriation as above pro- 
vided, the owner of the right appropriated may 
recover against the company in an action en the 
ease. Hamor v. Bar Harbor Water Co., S. C. 
Me., Feb. 2, 1886, Rep. 497. 


— 


6. Equity.—Reformation of Deed — Partition — 
Tenants in Common—Mutual Mistake—Descrip- 
tion of Division Lines—Grantees.—Where tenants 
in common agree to a partition of the lands owned 
in common by them, and agree toa line to be es- 
tablished between their several parcels, but by mu- 

« tual mistake use words in their deeds of partition 

that do not conform to their agreed boundaries, 

and afterwards occupy up to and observe the line 
and boundaries which they had agreed upon, and 
supposed they had described, a court of equity 
will reform the deeds of partition in accordance 
with the original understanding of the parties. 
And where both of the original parties to the par- 
tition have since conveyed their interests in and to 
the lands thus divided, and have pointed out tothe 
purchasers the line that they had agreed upon and 
observed, and the one which they supposed their 
deeds described, but which in fact it did not, and 
the grantees occupied and claimed for several 
years only the land so bounded, the grantees stand 
in the same relation to each other as the orginal 
parties, and a court of equity will reform the deeds 
to conform to the original understanding of the 
grantors, May v. Adams, 8. C. Vt., April 1, 1886, 
Atl. Rep. 187. 


7. ESTOPPEL IN Pais—Failure to Disclose Inter- 
est in Land Sold—Married Woman.—If one stands 
by and allows another to purchase his property 
without giving him any other notice of his title, a 
court of equity will treat it as fraudulent for the 
owner to afterwards try to assert his title. Where 
a marfied woman owned 33 acres of real estate 


— 





within the limits of an incorporated city, upon 
which she and her husband lived, and one acre 
thereof was their homestead; and her title from 
her husband is not recorded, although the deed 
under which she claims was deposited with the 
register of deeds for record, but by him put away 
in a package where it remained over 20 years, and 
could have been found only by a person having 
such knowledge of the business management of 
the register’s office as to induce an investigation of 
the package containing it; and her husband en- 
ters into a written contract for the sale of the real 
estate, and the wife is present at the time of mak- 
ing the contract, heard its contents stated, knew 
the terms and conditions thereof, and did not dis- 
sent therefrom, except by expressing a desire that 
the deferred paymen:s provided in the contract 
should draw 10 per cent. interest instead of 8; and 
after an action is commenced against her husband 
for the specific performance of the contract, to 
which she is a party, did not disclose her title for 
more than two years; held, she will be estopped 
from setting up title to the land, which is nota 
part of the homestead, to defeat a suit brought 
against her husband for the specific performance 
of his contract; and so will the grantee of herself 
and husband, if such grantee had no actual 
knowledge of the unrecorded deed, and dealt with 
the land at the time of the subsequent purchase as 
that of the husband, and had notice of the prior 
contract of sale. Gray v. Crockett,S. C. Kansas, 
April 9, 1886, Pac. Rep. 452. 


18. FRAUDULENT CONVEYANCES. — Preferences — 
New Trial—Newly-Discovered Evidence.—A trans- 
fer of property by a debtor to one of his creditors, 
giving the latter a preference over other creditors, 
is not fraudulent, though the debtor be insolvent, 
and the creditor be aware at the time that it will 
have the effect of defeating the collection of other 
debts; for to avoid the transfer there must bea 
real design onthe part of the debtorto prevent 
the application of his property, in whole or in 
part, to the satisfaction of his debts. To entitle a 
party to a new trial on the ground of newly-dis- 
covered evidence, he must show diligence in en- 
deavoring to discover and produce the evidence on 
the former trial. A general averment is not sufli- 
cient, but he must state particularly what acts he 
performed to enable the court to decide what dili- 
gence he used; and if no such facts are shown, 
and every material fact disclosed by affidavit is 
contradicted by counter-affidavits, a new trial is 
properly refused. Ross v. Sedgwick, S. C. Cal., 
March 31, 1886, Pac. Rep. 400. 


ne 


9. INTEREST—Date of Commencement on Partner- 
ship loss Paid by one Partner—A. contracted with 
B. for the delivery of anamed quantity and quality 
of wool at a certain price. B. agreed with C. that 
the latter should procure the wool and share alike 
profit or loss. The speculation was a loss, and B. 
paid the difference to A. and sued C. for one-half. 
Held, interest began to run from the date of pay- 
ment by B. Floyd v. Efron, 8. C. Tex., April 16, 
1886, Tex. L. J., 220. 


20. JUDGMENT.—Discharge in Bankruptcy—Omis- 
sion to Plead Defense before Judgment—Judg- 
ment Thereafter Good.—One having in his hands a 
good defense, such as an order of discharge in 
bankruptcy, at the time judgment was rendered 
against him, and having failed to present such de- 
fense to a court which had jurisdiction of his 
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case, and of all the defenses which he might have 
made, including such order, the judgment is a 
valid judgment, and such order of discharge can- 
not be set upin an action upon that judgment 
sued in another State. Dimock v. Revere, etc. Co., 
April 5, 1886, 8. C. U. S., 8. C. Rep. 855. 


21. . When Bar to Another Action—Evidence 
—Partnership.—To render a judgment in one ac- 
tion effectual as a bar to another, the cause of ac- 
tion must be substantially the same in both; that 
is, it must be sustained by the same evidence, al- 
though the form of the actions may be different. 
It is not sufficient to establish the identity of the 
causes of action, that the plaintiff was seeking in 
both actions to recover the same amount of money 
oreven the same damages. A judgment for de- 
fendant in an action springing out of the alleged 
relations of plaintiff and defendant as co-partners 
and based upon the right which plaintiff derived 
from that relation to an accounting, and his share 
of the profits will not bar an action brought by the 
same plaintiff, forthe same amount, but alleging 
that it was due for labor performed under a con- 
tract by which he was to receive a share of the 
profits of the business as compensation for his ser- 
vices. In determining such profits, gratuitous pay- 
ments -to third persons which do not appear to 
have been beneficial to the business, nor necessary 
or justifiable upon business principles, will not be 
allowed as credits. Nor will the value of bonds be 
allowed which defendant, knowing them to be 
worthless, took in payment for work for which the 
party from whom he took them was able to pay 
eash. Marsh v. Masterton, N. Y. Ct. of Appeals, 
February 12, 1886, Cent. Rep. 





22. JUDGMENT—o0f Another State—When Conclu- 
sion—Transcript—In an action upon a judgment 
of another State, it is no objection to the transcript 
of the judgment, certified in conformity with the 
Act of Congress, when offered in evidence, that it 
shows no placita. In a collateral proceeding, how- 
ever defective in form may be the judgment, if the 
transcript shows that it is the adjudication of a 
court having jurisdiction over the parties and the 
subject matter, it will be held conclusive. In what 
language a judgment shall be entered depends up- 
on the law of the State in which it is rendered. 
When atranscript of a judzment of another State, 
duly certified, is offered in evidence, no questions 
are open to inquiry, but those of jurisdiction. Mc- 
Millan v. Lovejoy, 8. C. Ill., Jan. 25, 1886, West. 
Rep. 


23. JURISDICTION—Pet ition Det ermines.—Jurisdic- 
tion, so far as matter or amounts is concerned, 
must be determined by the petition, and that ques- 
tion is concluded by its averments in so far as they 
state facts in relation to the thing in controversy, 
unless it otherwise appears that a plaintiff, in 
framing his petition, has improperly sought to give 
jurisdiction where it does not properly belong. If 
the items sued for and recovered upon, were fraud- 
ulently included in the suit to give a jurisdiction 
to which it was not entitled, this should be pleaded 
and made an issue inthe case. Tidbail v. Eichof,, 
8. C. Tex., April 13, 1886. Tex. L. Re 223. 


24 JURISDICTION—Appearance by Attorney—With- 
drawal—Where an authorized appearance has 
been entered byan attorney for a defendant who is 
a non-resident of the State in which action is 
brought, the court in which such appearance is 





entered obtains jurisdiction of the defendant’s 
person, of which it is not deprived should the at- 
torney afterwards withdraw his appearance by 
leave of court. Wilson v. Hilliard, 8. C. Penn., 
Feb. 8, 1886, Rep. 510. 


25. JUROR— What Opinion will Disqualify. — The 
opinion which wiil disqualify a juror “must be an 
abiding bias of his mind, based upon the substan- 
tial facts in the case, in the existence of which he 
believes. Its character must be left largely to the 
determination of the court before which the trial 
is had, upon the evidence adduced at the prelim- 
inary examination.” Following State v. Meeker, 
64 Vt. 112. State v. Meyer, 8. C. Vt., January, 1886, 
Crim. Law Mag. 473. 


26. JuROR.—Disqualifying Opinion — Definition — 
Discretion of Court in Selection of Jurors—Im- 
proper Person for Service—Discharge by Court— 
Alien—Discharge by Court after Completion of 
Panel—Conjidential Communications — Assumed 
Attorney.— The opinion entertained by a juror 
which disqualifies him in an opinion of that fixed 
character which repels the presumption of inno- 
cence in a criminal case, and whereby, in the mind 
of the juror, the accused stands condemned al- 
ready. The circuit judge is invested witha certain 
degree of discretion in theselection of jurors for a 
panel. Such discretion is to be exercised in seeing 
that proper and competent men are selected; and 
so long as the case of the parties is not prejudiced 
by the exercise of such discretion, they cannot 
complain. When a juror, after his selection, but 
before the completion of the panel, has exhibited 
such reckless disregard of his duty as a juror as to 
make it quite evident that he is unfit to serve, the 
judge may properly exclude him from the panel. 
An alien not being qualified in any respect to sit 
upon a jury in Michigan, it is not improper for the 
court, upon discovering such a one upon the panel 
after its completion, but before further proceedings 
had in the case, to order such person to stand aside 
and be discharged, and another juror drawn in his 
stead, giving permission meantime to the defend- 
ant to challenge the other eleven jurors, either 
peremptorily or for cause. Confidential commun- 
ications, made by the prisoner in reliance upon the 
supposed relation of attorney and client, whether 
the person assuming to act as such is an attorney 
or not, are excluded from evidence. But it is oth- 
erwise when the communication was made in the 
presence of others, and where no testimony has 
been produced showing what influences were used 
by the supposed attorney to induce the confidence. 
People v. Barker, 8. C. Mich., April 8, 1886, N. W. 
Rep. 539. 


27. Lire INSURANCE CoMpany.—Paid- Up Policy— 
Election by Party.—In a policy of insurance, the 
forfeiture of which, by a failure to pay any pre- 
miums after the first two, is not absolute, but 
qualified; and the party insured is entitled to be 
insured according to the sum already paid in pre- 
miums, either for the full amount of the original 
policy so long as that sum would pay for it, or else 
for the full term of the original policy for such an 
amount as that sum would pay for—the proviso 
“that unless this policy shall be surrendered, and 
such paid-up policy shall be applied for within 
ninety days after such non-payment, as aforesaid, 
then this policy shall be void and of no effect,” re- 
quires the party to exercise an election within the 
ninety days, and in default of the exercise of such 
election, the law affords no remedy upon the policy 
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in favor of the holder. Knapp v. Homeopathic, 
etc. Co., 8. C. U. S., April 5, 1886, 8. C. Rep. 807. 


28. LinEL—Death of Defendant Pending his Appeal 
will not Abate Suit—In the Circuit Court of Da- 
vidson County, Albert Akers recovered a judgment 
against George F. Akers in acase of libel. George 
F. appealed to the Supreme Court. Pending the 
appeal the judgment debtor died; sci. fas. were 
issued to revive against the administrator; this 
sci. fas. was resisted on the ground that the judg- 
ment was for libel and the right of action was 
abated at the death of the party against whom the 
charge was made. Held: 1. The recovery of the 
judgment in the circuit court changed the nature 
of the claim from a claim for libel to debt. 2. 
The appeal from the circuit court only suspended 
the judgment, and neither vacated it nor 
changed the action. And therefore the re- 
vivor could be had. 3. Should the case be re- 
versed upon hearing the judgment would then 
be vacated, and the action becoming a libel action, 
it would abate. Akers v. Akers, Supreme Court 
Tenn., Dec. Term, 1885. 


29. MARRIED Woman—Parnership—Liability of 
Wife—Of Husband.—A married woman cannot 
become a partner in business either with her hus- 
band or any one else. Where a married woman 
signs articles of co-partnership with a person not 
her husband, and she and her husband receive 
profits from the business of such attempted part- 
nership, her separate property cannot be subjected 
to the debts of the apparent firm, but the husband 
is liable as a partner, as to third parties. Miller v. 
Marx, 8. C. Tex., 1855, Rep. 510. 


30. MisTaKE.—Name— Written Instrument—Mort - 
gage— Validity— Mistake in Mortgagor’s Name.— 
Where an error occurs in the name of a party toa 
written instrument, apparent upon its face, and, 
from its contents, susceptible of correction, so as 
to identify the party with certainty, such error 
does not affect the validity of the instrument. 
Charles A. Clark and Sarah Clark, his wife, exe- 
cuted and delivered in due form of law, a mort- 
gage to S., signing and sealing it as “Charles A. 
Clark” and “Sarah Clark;” but in the granting, 
defeasance, and testatum clause Charles A. Clark 
is described as Charles B. Clark, and his wife, 
though properly described in the granting clause 
as Sarah Clark, is described as Mary Clark in the 
testatum clause. In the certificate of acknowl- 
edgment the officer certifies that ‘the above-named 
Charles B. Clark and Mary Clark, his wife, the 
grantors in the above instrument,” personally came 
before him and acknowledged the signing and seal- 
ing of the same; and further, that “‘the said Mary 
Clark, wife of the said Charles A. Clark,” was ex- 
amined separately and apart from her said hus- 
band. Held, that the errors in the names of the 
grantor and his wife in the several clauses of the 
deed, and in the certificate of acknowledgment, are 
apparent upon the face of the instrument, and 
that the contents show with certainty that the 
persons, Charles A. Clark and Sarah Clark, who 
signed the deed as grantor and wife, are the same 

. persons elsewhere described in the deed as Charles 
B. Clark and Mary Clark; and that the deed so 
executed and delivered, having been recorded, is 
a valid mortgage, not only against the makers, but 
against all subsequent lienholders, by mortgage or 





otherwise. Dodd v. Bartholemew, S. C. Ohio, 
March 23, 1886, N. E. Rep. 866. 


31. MonEY Patp—Action to Recover—Necessary 
Allegations—Alilegation of Fraud—Legal Conclu- 
sion.—Where money is paid in satisfaction of a 
claim, in order to recover it back, facts justifying 
such recovery must be alleged, and if denied must 
be proved. If fraud and deception or prior pay- 
ment be relied upon, the facts constituting the 
same must be alleged. In an action to recover 
money paid in satisfaction ofa claim, an allegation 
that such claim was utterly “‘false and fraudulent’” 
states a mere conclusion of law, and need not be 
denied. Adams v. Smith, S. C. Nev. March 30, 
1886, W. C. Rep. 240. 


32. MorTGAGE—Deed in Form Absolute—Effect— 
How to be Recorded.—A security taken in the form 
of an absolute deed, but not claimed as anything 
but a mortgage in effect by the grantee, should not, 
of itself, ordinarilly create discredit as to its fair- 
ness. An absolute deed, though intended to oper- 
ate as a mortgage, cannot properly be recorded 
in any other book than the book of deeds. Husel- 
tine v. Espey, S. C. Oreg., March 31, 1886. Pac. 
Rep. 423. 


33. NEGLIGENCE—Keeping Machine in Order— Vis- 
itor Without Invitation. Aland-owner who main- 
tains upon his premises a machine not intrinsical- 
ly dangerous is not liable in damages to one who, 
without invitation, comes upon the land hoping to 
obtain employment, and while there is injured 
through the breaking of the machine caused by a 
defect therein which the owner could have discov- 
ered by the exercise of reasonable care. Lara- 
more v. Crown Point Iron Co., N. Y. Ct. App. 
Feb. 9, 1886, Rep. 506. 


34. NULLITIES.—Proceeding to Appoint Guardian— 
Notice.—Where a guardian has been appointed for 
an alleged incompetent person, without the statu- 
tory notice being given, the proceedings are a nul- 
lity, and will be set aside on certiorari. The same 
rule prevails as to proceedings taken by the super- 
tendent of the poor to compel a person to support 
an insane person. North v. Washtenaw, Judge, 
8. C. Mich., February, 1886, Rep. 501. 


35. OFFICIAL Bonps.— Bond of Executor — Sure- 
ties— Obligation—Constructive Loan—Failure to 
Collect.—A testator having desired, by a codicil to 
his will, that the two individuals therein named 
(one being his executor) should continue his busi- 
ness for three years, the act of such individuals in 
so continuing the business charged them with the 
duty of returning the money invested in it, at the 
end of the three years, to the estate, as if it had 
been a loan to them; and for a failure on the part 
of the executor to collect such money at maturity, 
the sureties of such executor are liable on their 
bond. State, use, etc. v. Wilmer,S.C.Md., March 
11, 1886, Atl. Rep. 252. 


36. PARTNERSHIP— Evidence of.—The mere fact that 
two persons use certain machinery in a business in 
which they are partners does not prove that it is 
partnership property. Ifno account is taken of 
it in settling the firm business, the more natural 
inference is that it is owned in common. A joint 
owner of a chattel may sell his interest at any time 
without affecting that of his co-owner. If, how- 
ever, he make a sale purporting to convey the en- 
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tire interest, the latter may ignore the transaction 
and continue a co-owner with the vendee, or he 
may ratify the sale and sue the vendor for his 
share of the price obtained. Each of the co-owners 
of a chattel is entitled to possession of it, and 
therefor no one can be said to convert it to his own 
use by simply keeping it under his own exclusive 
control, when no demand is or has been made by 
any other person in interest. In such a case, a suit 
by a co-owner, for the price realized at a sale of 
the whole property, is not barred by the statute of 
limitations, until six years after the sale. The 
statute does not begin to run from the time when 
exclusive possession was taken. Browning v. 
Cover, S. C. Penn., March 30, 1886, Pitts. L. J. 


37. PARTNERSHIP.—Chattel Mortgage — Creditors 
—Individual Claim.—A chattel mortgage of part- 
nership property executed by a partner, in the 
firm name, to a trustee, to secure firm creditors, 
specifying the particular claims secured, is not 
rendered void as to the firm creditors by the inser- 
tion of an individual claim of the partner. Wal- 
ker v. White, S. C. Mich., April 8, 1886, N. W. Rep. 
554. 


‘38. PARTNERSHIP—Liability of Partners in Non- 
Commercial Partnership.—Where one member of 
a firm, which is not of a commercial copartnership, 
pays part of a firm debt out of his individual 
means and, by fan arrangement founded upon a 
sufficient consideration, the other partner agrees 
to pay the remainder of the debt out of his private 
resources, the purchase by the latter of certificates 
of deposit in a suspended bank, at their face value, 
and using them;in discharge of the balance of said 
firm debt, and giving a note in the firm name, 
without the knowledge or consent of his partner, 
‘will not bind the firm or render his co-partner lia- 
ble, the execution of said note being outside the 
‘scope of the partnership authority. Bays v. Con- 
nor, S. C; Ind., Feb. 19, 1886, West. Rep. 786. 


39. POWER OF TRIAL COURTS TO REGULATE ITS 
COURSE OF BuUSINESS—Sanity—Crimiual Lia- 
bility of the Weak-Minded.—It is the undoubted 
province of the nisi prius courts, in the exercise of 
a sound discretion, to regulate the course of busi- 
ness during the progress of trials. Included in 
this is the right during the term, in a proper way, 
‘to control its own sittings, and unless the action 
taken affects any right of the parties in pending 
proceedings it carninot be considered on appeal, al- 
though it imposes personal discomfort upon coun- 
sel and exacts labor where rest is needed. Nor are 
questions of courtesy between counsel matters of 
review. An instruction that “Mere weakness of 
mind does not excuse the commission of crime. If 
one is of sound mind he is responsible for his 
«criminal act even though his mental capacity be 
weak or his intellect of an inferior order,’ is a cor- 
rect statement of the law. The law recognizes no 
standard of exemption from crime, less than some 
degree of insanity or mental unsoundness. War- 
tena v. State of Indiana, 8. C. Ind., February 19, 
1886, West. Rep. 757. 


40. PracticeE—New Trial—Judgment Lien—Equi- 
ty—A motion to set aside an order granting a new 
trial to two persons is properly overruled, if the 
new trial was rightfully granted to one of the two. 
A payment by the husband, of the purchase 
money for real estate, in discharge of an indebted- 
ness to the wife to the wife and with her consent 





and the mutual agreement that the property 
should be conveyed to the wife, is as effectual to 
create in her the equitable title as though the pur- 
chase money had been paid directly by the wife, 
notwithstanding that through the mistake of the 
scrivener the deed was made to the husband. 
Judgments are simply general liens upon whatever 
interest the judgment debtor may have in lands, 
and such liens do not stand in the way of the en- 
forcement of prior equitable interests in such 
lands. A judgment creditor cannot interpose and 
defeat a prior equity in land. He will not be heard 
to say that parties having a real and apparent in- 
terest therein shall do no equity as between them- 
selves, simply because one might not have been 
able to coerce the performance of what was right 
by the other. Hebert v. Wines, 8. C. Ind., Jan. 28, 
1886, West. Rep. 754. 


41. REPUDIATION—of Release under Assignment ; 
Consenting Creditor Failing lo get Share of pro- 
ceeds—Pleading; Unlawful Seizure of Goods— 
Agency; Statements of Agent Admissible Against 
Principal, When.—A creditor who has accepted an 
assignment under the Act of March 24, 1879, and 
executed a receipt for a dividend thereunder, and 
a release to the assignors of his claim against them, 
cannot repudiate this action and enforce his claim 
against the assignors for the sole reason that a di- 
vidend falling to his share has been paid to other 
parties and appropriated to their own use, he al- 
leged that he owned and possessed the goods seized 
under an execution against a firm of which he was 
not a member, which firm did not own the goods, 
and that the execution was issued on a satisfied 
judgment. The answer denied these allegations. 
Held: In order for plaintiff to recover damages for 
the unlawful seizure of the goods the burden was 
upon him to prove that he owned the goods; proof 
of possession did not suffive. Statements and let- 
ters of an agent made in the course of employment 
are res gestae and admissible in evidence. State- 
ments of a father made while endeavoring to effect 
a settlement of his own affairs, and not as agent 
for his son, are not admissible against the son with- 
out alleging conspiracy between them. Hudson v. 
Willis, 8. C. Tex., March 19, 1886, Tex. Law Rev. 
209. 


42TRESPass—Action of, What Necessary to Maintain. 
—In order to maintain an action for tresspass upon 
land, plaintiff must either prove a good paper title 
to the land, or the possession thereof, which was 
wrongfully invaded by defendants. A paper title 
will fail, unless it appears that one, through whom 
plaintiff claims, had title to, or was in actual pos- 
session of the land at the time he executed the in- 
strument which purported to convey his title. A 
person cannot acquire title to an uninclosed, unoc- 
cupied, unimproved parcel of land by taking a 
deed from one not the owner and then merely Yo- 
ing upon the land and asserting his ownership, nor 
by taking such deed and then making an occasion- 
al foray upon the land for grass or sand. Price v. 
Brown, N. Y.Ct. of Appeals, March 2, 1886, Cent. 
Rep. 446. 


48. Trust—Power of Sale—Form of Words— What 
Pay-over Implies.—1. A deed to trustees, which 
is an assignment in trust to pay debts, necessarily 
implies a power of sale in the trustees, although 
none is givenin words. 2. No particular form of 
words is necessary to create a powerof sale. Any 
words which show an intention to create such 
power, or any form of instrument which imposes 
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duties upon a trustee that he cannot perform with- 

. out a sale, will necessarily create a power of sale 
in the trustee. 8. A clause in a deed which au- 
thorizes trustees ‘‘to devote so much of the princi- 
pal or interest thereof as may be necessary for the 
use and support of” the grantor and his family, 
would, if it should become necessarv to devote the 
whole of the principal to such use and support, 
necessitate a sale ofthe realty. 4. A clause in a 
deed which directs the trustees to “pay over,” to 
the wife and children of the grantor the fund 
therein named, confers on the trustee the power to 
sell. 5. Where trustees are vested with power to 
sell lands, the purchaser from them is under no 
obligation to see to the application of the purchase 
money. Cherry v. Greene, S.C. Ill., January 25, 
1886, West. Rep. 


44, WILL—Appointment — Difference. — The differ- 
ence between a will and an appointment by will. 
A married woman may make an appointment by 
will by the common law, but she cannot make a 
will, except as authorized by recent statutes. The 
execution of a power of appointment by will, be- 
fore marriage, under an ante-nuptial agreement, 
is valid, and is not revoked by marriage. Osgood 
v. Bliss. 8. C. Mass. April, 1886, B. L. Record. 


45. WITNESS—Compet ency—District Judge—Action 
—Change of Venue—Disqualification of Judge— 
Afidavit—Judge a Material Witness—A district 
judge ought not to change the place of trial of a 
civil action, except for cause true in fact and sufli- 
cient in law, and the cause for such change should 
be made to clearly appear to the court; but when 
an affidavit for a change of venue is presented 
which is general in its terms, and the judge has 
personal knowledge that he is disqualified to sit, a 
change of venue ordered by him upon the affidavit, 
and his own personal knowledge that he is so dis- 
qualified, cannot be declared erroneous. Where 
a party to a civil action makes an application to 
the district court for a change of venue, and files 
an affidavit in support thereof, upon the ground 
that he is advised by his attorney that the district 
judge is a material witness in his behalf upon the 
trial; that he believes such advice to be true, and 
desires the evidence of the judge at the trial, and 
intends to procure the same if a change of venue is 
granted; and the district court upon such appli- 
cation, ,affidavit, and its own personal knowledge, 
transfers the case to another district for trial,—the 
order is not erroneous; but if the district court, 
upon such affidavit so general in its terms, had 
overruled the application, the Supreme Court 
would not have disturbed the ruling. Gray v. 
Crockett, 8. C. Kans., April 9, 1886, Pac. Rep. 452. 








QUERIES AND ANSWERS.* 


[ are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 


QUERIES. 


44. In Missouri a suit is brought, and attachment 
sworn out. Plea to the jurisdiction is raised and sus- 
tained. The grounds of the attachment are not exam- 
ned into. Suit is brought for damages on the attaeh- 





ment bond. Can defense be made that there were 
good grounds for the attachment? See Drake on At- 
tachment, 5th ed., §§170 a and 409. Want the law ag 
applicable in Missouri. ia 





QUERIES ANSWERED. 


Query 40. [22 Cent. L. J. 358.]—A. owns lot one, 
and gives a mortgage on same with power of sale to 
B.; then A. conveys same to her grandson C. in con- 
sideration of “love and affection.”” The habendum 
clause is as follows: ‘To have and to hold the said 
granted and bargained premises with all and singular, 
the rights, privileges and advantages hereof to him, 
the said C. and his heirs forever, upon the following 
terms and conditions, nevertheless, that is to say, he is 
not to come in full posession of the land during the 
natural life of his father, and also the natural life of 
his mother, butis to reside with them at the home 
farm (lot one), and is to carry on the farm with his fa- 
ther to the best advantage of himself and the estate, I 
leave behind me, taking as a compensation for his ser- 
vices and trouble, one-third of all the products of the 
farm, and also conditioned that immediately after the 
death of his father and mother he is to have, use, oc- 
cupy and enjoy the premises, and all the rents and 
profits thereof during his natural life, with the rever- 
sion thereafter to the lawful heirs and legal represent- 
atives of said C., so that the said C. shall not have it in 
his power during. his life-time, to bargain, sell, mort- 
gage, orin anywise alien or encumber the said prem- 
ises—and provided also that the said bargained and 
granted premises shall in no wise be subject to any 
debt, or debts, contracts or engagements whatever of 
the said C. now existing, or any that the said C. shall, 
or may hereafter enter into—the true intent and mean- 
ing of this conveyance being that the said tracts of 
land composing my home farm shall always remain an 
unincumbered home and possession forthe said C. 
during his life-time, and to revert unincumbered to 
his heirs and legal representatives. C.took possession 
under said deed, and after the death of his father and 
mother and the grantor A., the mortgage given by A. 
to B. is foreclosed and C. buys the property, and by 
this means attempts to gain the fee simple title and cut 
out his children, or remainderman as named in the 
deed, from A. to him. C. then sells lot oneto D. At 
death of C. his heirs bring suit in ejectment against D. 
for the property, claiming that their father, C., did not 
have the right to the fee. All deeds were properly re- 
corded, and D. had constructive knowledge of same. 
Can the children of C. recover? M. 


Answer.—A. mortgages lot one to B., with power of 
sale. If this land is sold under B.’s power, A.’s title is 
defeated, and also the title of those who hold under 
him. A. conveys, subject to B.’s mortgage, to C. an 
interest of one-third of the issues and profits during 
the life of his father and mother, and, after their 
death, a life estate, remainder to the lawful heirs of C. 
By the foreclosure of such a mortgage, all the estates 
subject toit are defeated, and the lawful purchaser 
acquires the fee. Upon this point there can be no 
question. Now can C. legally or equitably be a pur- 
chaser? If C. stands in no fiduciary relation, or is un- 
der no obligation to preserve the title of the remain- 
dermen; there is nothing to hinder him from gaining 
a greater title than he had by purchase. But “An im- 
portant duty imposed upon every tenant for life, is 
that of keeping down the interest upon existing in- 
cumbrances upon the estate, though, as a general 
proposition, he is not bound as between himself and 
the reversioner or remainderman, to pay the principal 
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of any moneys charged upon it, and if he is obliged to 
do so, he becomes a creditor of the estate for the 
amount so paid, deducting the value of the interest he 
would have had to pay as tenant for life, during his 
life. On the other hand, if a tenant for life purchases 
in an outstanding incumbrance upon the estate, it is 
regarded as having been done for the benefit of the 
reversioner as well as himself, if the latter will con- 
tribute his proportion of the sum paid therefor.” 
Washburn on Real Property, vol. 1, p. 110, § 25 and 
eases cited. B. entered under the deed by A., and by 
his acceptance and entry he is bound by its provisions 
and conditions. He could not defeat the interest of 
the remaindermen by purchasing the fee at the mort- 
gagee’s sale, because he was not a lawful purchaser. 
Therefore he could not convey a title to D., which he 
could not get. The children of C. can recover. 
A. K. McBroom, LL.B. 
Spokan Falls, Wash. Ter. 








CORRESPONDENCE. 


To the Editor of the Central Law Journal: 


PRESCOTT, ARK., April 26, 1886. 

DEAR SIR—With your permission I would like to 
make a suggestion to the writers of law text books; 
and that suggestion is this: that in giving the table of 
cases cited they will also give the volume, and report in 
which such case is to be found. In practice such tables 
of cases are of but little value, but if we have to buy 
books that have from fifty to one hundred pages that 
contain nothing but a re-statement of cases contained 
in the foot notes through the body of the volume.* 
Let’s have the volume of the report in which these ca- 
ses are reported also. For instance, there is Kelly’s 
Contracts of Married Women, Jones on Chattel Mort- 
gages, Southerland on Damages and Cooley on Limi- 
tations, that have a long table of cases cited, taking up 
onan average fifty or more pages that are useless. I 
think these tables of no use, but if they are to be in- 
serted, give the volume of the report and pages oppo- 
site each case. Bishop on Statutory Crimes, Browne 
on Fraud, Freeman on Executions, etc., have their ta- 
ble of cases arranged as I think they ought to be if 
they have to be included twice in a volume. 

C. C. HARNBY. 








RECENT PUBLICATIONS. , 


A TREATISE ON THE TRIAL OF TITLE TO LAND, in- 
cluding Ejectment; Trespass to try Title; Writs of 
Entry, and Statutory Remedies for the Recovery of 
Real Property; embracing Legal and Equitable Ti- 
tles and Defences. By Arthur G. Sedgwick and 
Frederick 8. Wait. Second edition, revised and en- 
larged. New York, Baker, Voorhis & Co., Law 
Publishers, 66 Nassau street, 1886. 

This is a large and elaborate work on a very broad 
and important subject. It has stood the test of a first 
edition, andthe authors and publishers feel encour- 
aged to offer a secondsto the public. This last is much 
enlarged and greatly improved, and has evidently been 
prepared carefully and with due regard to the lessons 
taught by the experience of the first edition. Authors 
like other people can learn by experience, and will 
learn the faults of their works by further considera- 


prepared 





tion and investigation, by friendly suggestion and by 
adverse criticism. They would be very remiss if, in a 
second edition, they do not remedy all the faults they 
have discovered in their first edition, as well those of 
omission as those of commission. 

This is a work of practice and procedure in a class 
of actions which formerly was by far the most impor- 
tant in the law, and which still holds one of the highest 
places among the great topics of the law. The authors 
of this work wisely devote slight space to the old real 
or feudal actions which still linger in a few of the 
American States, but leaving the dead past to bury its 
dead, they take up the great modern living action of 
ejectment, which either under its original name or un- 
der some statutory alias does duty in all the States, as 
the action by which the title and possession of real es- 
tate are brought before the courts to be adjudicated. 
The work is necessarily, in a great measure, a treatise 
on ejectment, and it discusses in detail the interests 
which are recoverable in that action and those which 
are not; the relief which can be, and that which can- 
not be obtained by that action, of the parties plaintiff 
and the parties defendant. A chapter is devoted es; 
pecially to the action as available to municipal corpor- 
ations with reference to their streets and public places. 
Another chapter relates to the action of ejectment be- 
tween co-tenants, and those between co-tenants and 
third persons. The relation of vendor and vendee, as 
connected with the action of ejectment, forms the sub- 
ject of another chapter; that between mortgagor and 
mortgagee of another, and that between landlord and 
tenant of stillanother. The proceedings in the action 
beginning with the notice to quit, and ending with the 
writ of possession are considered in nine consecutive 
chapters. The proceedings after judgment follow. 
Statutory new trials and second actions of ejectment 
form the subject of a chapter subsequent to the one 
treating the writ of possession. The interposition of 
equitable defences and the assertion of equitable 
rights are fully considered; as are also the joinder and 
misjoinder of legal and equitable actions and defences. 
The doctrine of lis pendens, and the very complex 
subject of mesne profits and damages, that of improve- 
ments, and especially adverse possession and the stat- 
ute of limitations receive full attention. In short, the 
work covers the whole ground of practice and proce- 
dure with relation to litigation involving the title or 
possession of real property, and deserves to be re- 
garded, as it is, one of the standard books on the law 
of real estate. 





FORMS IN CONVEYANCING, Comprising Precedents for 
Ordinary Use, and Clauses Adapted to Special and 
Unusual Cases; With Practical Notes. By Leonard 
A. Jones, Author of Treatises on ‘*Mortgages of Real 
Property,” “Chattel Mortgages,” ‘‘Railroad Securi- 
ties,” ‘*Pledges and Collateral Securities,” etc. Bos- 
ton and New York: Houghton, Mifflin & Co. The 
Riverside Press, Cambridge, 1886. 


This is much superior to the ordinary form books in 
general use. Besidesembodying all that is valuable, 
which they furnish, the author has carefully 
precedents, clothed in apt words 
and adapted to a great variety of business relations 
which are not usually noticed in the form-book in 
general use. A glance at the table of contents has sat- 
isfied us that Mr. Jones has very sedulously provided 
suitable precedents for a great variety of business con- 
tracts and engagements which are generally left to the 
unassisted wisdom of the parties, or their scrivener, 
who has had as little experience in that particular 
matter as the parties themselves. 

Special clauses are inserted in each subdivision to 
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meet any emergency that can reasonably be anticipated. 
Thus, for example, in the portion of the work devoted 
to “building contracts,” a clause is prepared for a 
stipulation that the architect may require of the buil- 
der the dismissal of an incompetent workman. An- 
other, that materials not approved shall be replaced; 
another, that work badly done, shall be done over; an- 
other that the builder shall not make sub-contracts; 
another, that the builder shall keep a competent fore- 
man always, during working hours at the building, 
and so with many other minor points. Now, no doubt, 
the capitalist and the builder will know well enough 
what details they desire to have incorporated into their 
contract, but neither of them northeir lawyer either, 
could express their ideas on these points as accurately 
or as tersely as Mr. Jones in this work teaches them to 
do. This is given merely as an illustration of the 
many clauses introduced in the book to meet the num- 
erous contingencies of business. The work is well ar- 
ranged and well printed and deserves a favorable re- 
ception by the profession. 








JETSAM AND FLOTSAM. 





HYDROPHOBIA—LIBEL—The cheek of the patent 
medicine man is adamantine. The latest illustration 
of this fact, and of the certainty with which every sen- 
sation of the day gets into the courts, as well as the 
newspapers, is an alleged case of hydrophobia, occur- 
ing in a Southern State, which reached the Supreme 
Court in the shape of a libel suit. The article com- 
plained of purported to be a voluntary interview be- 
tween a reporter of a newspaper and the plaintiff, in 
which the plaintiff is represented as having made state- 
ments to the reporter to the effect that her mother, 
having been bitten by a cat, was afflicted with a disease 
similar to hydrophobia; that she dreaded the approach 
of water, suffered extreme pain and was much swollen 
in her body and members; that she acted like a cat, 
purring and mewing, and assuming the attitude of a 
cat in the effort to catch rats, and did other like acts; 
and that a wonderful cure of this disease had been ef- 
fected by a certain medicine which we will not adver- 
tise by mentioning its: title or trade mark. The de- 
claration charged that the publication was wholly 
false, and the Supreme Court found it necessary to 
reverse the judgment below and held that, any publi- 
cation which tends to expose a person to contempt or 
ridicule is defamatory and libelous. 


Dip Nort LIKE IT.—A lawyer, while arguing a case, 
said over and over again, with dull verbosity, that a 
certain limestone quarry, like lead and copper mines, 
‘twas not ratable, because the limestone could only be 
reached by boring, which is a matter of science.” 

“Would you have us believe, sir,” gravely inquired 
Lord Ellenborough, “that every kind of boring is a 
matter of science?” 

Lord Kenyon, the Chief Justice, was noted for his 
penuriousness and sordid attire. During the income 
tax, levied to raise funds to carry on the war with Na- 
poleon, several gentlemen of the Bar were conversing 
about the economy which the tax would necessitate. 

“Lord Kenyon,” said Etienborough, “who is not 
very nice, intends to meet the crisis by giving up the 
use of his one handkerchief.” 

Yet this wit, though fond of shooting his satire at 
every one who could serve him as a butt, was very 
sensitive when he himself became wit’s target. Charles 
Mathews, the comedian, once imitated the judge’s 
manner in summing up a case to a jury. 





Every one recognized the hit, and shouted with 
laughter. Ellenborough, enraged, wrote to the Lord 
Chamberlain, who had official supervision of places of 
arausement, arking to be protected from the indignity, 


CONSIDERATE.—The pride of woman over a new 
bonnet is proverbial, but most men are not so consid- 
erate of the fact as the judgein a police court in the 
following story. A clear and simple case had been 
tried before him, and his Honor was about to give his 
decision, when he noticed a daughter of one of the 
parties and asked her to come forward and be sworn, 

Afterwards, at the dinner-table, one of the lawyers 
asked if it was necessary for that young lady to tes- 
tify. 

“Not in the least,” replied the judge, with a sardonic 
smile, ‘not in the least: but I saw she had a new bon- 
net, and feeling in an amiable mood, I concluded to let 
her have a chance to show it.” 

Most women would prefer to allow a bonnet to dwell 
in obscurity, rather than appear upon the witness- 
stand. 


PUNISHMENT IN OLDEN TIME. — At the risk of 
wearying readers with a repetition of what has already 
been printed in the Courant , the following brief record 


|, is reprinted from this paper under the date of Septem- 


ber, 7,1761: Last week, David Campbell and Alex- 
ander Pettigrew, were indicted before the Supreme 
Court, sitting in this town, for breaking open and rob- 
bing the house of Mr. Abiel Abbot, of Windsor, of two 
watches, to whichindictment they both plead guilty, 
and were sentenced each of them to receive 15 stripes, 
to have their right ears cut off, and to be branded with 
the letter B on their foreheads; which punishment 
was inflicted upon them last Friday. Pettigrew bled 
so much from the amputation of his ear that his life 
was in danger.—Hartford Courant. 


EN VoyaGE.—The Canadian Courts do not propose 
to see the profession deprived of its fees for services 
rendered. We find inthe case of Cook v. Penfold, 
that the court gave judgment in favor of the solicitor 
for advice which he had given by way of answers to 
questions asked by a client while travelling in a rail- 
road car, notwithstanding that such questions were 
asked in the course of a casual conversation, and while 
the solicitor and the client were passengers, and each 
travelling on his own business. We think the ruling 
to be a wholesome one, and would be glad to see the 
profession follow the example of the solicitor in ques- 
tion, and perhaps lawyers would not have their time 
taken up with curbstone interviews, and have hypoth- 


-etical questions innocently put to them by parties who 


desire information or advice without paying for it.— 


PAYMENT OF MEMBERS.—“ According to the ancient 
usage and constitution of this realm,” says the pream- 
ble of a bill introduced by Mr. Spensley, “‘members of 
the commons house of Parliament were entitled to re- 
ceive suitable remuneration for their attendance on 
said house, and to be reimbursed for their charges and 
expenses in so attending.” This “ancient constitu- 
tional practice’’ (as the bill terms it) the bill proposes 
to revive. The remuneration assigned to each member 
is “a salary” of £300 a year. In counties this would 
be paid out of the county ratés, and in municipal bor- 
oughs out of the borough fund. In working out the 
scheme the bill provides for sessional divisions and 
municipal boroughs contributing towards the payment 
of their member proportionally to the number of voters 
in the divisions or boroughs. 
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